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LEGAL ANALYSIS OF U.S. MILITARY RESPONSES 
TO STATE-SPONSORED INTERNATIONAL 
TERRORISM 


Lieutenant Commander Michael Franklin Lohr, JAGC, 
USN’ 


In this article, Lieutenant Commander Lohr examines state-sponsored 
terrorism and state responsibility in the context of international terrorist 
acts. He discusses the use of military force as an effective deterrent, while 
highlighting the many considerations that decisionmakers must address in 


formulating any viable response within the parameters of international 
law. 


I. INTRODUCTION 


In the past fifteen years, terrorism has become a frightening challenge 
to the free world. During the past decade alone there have been almost 6,500 
terrorist incidents. Over 3,500 people have been killed and more than 7,600 
injured. American citizens have been the victims in more than 2,500 of these 
incidents and, while the majority involved members of the U.S. Armed Forces 
and diplomatic corps, forty percent involved other American citizens.’ 

No continent, no hemisphere, no region, and very few countries have been 
immune from the plague of terror-violence. Whether state-sponsored, govern- 
ment-initiated, group organized, or individually perpetrated, the flexibility of 
the terrorist is evident everywhere.” Moreover, terrorist targets are as infinitely 
diverse as the limitless numbers of terrorist groups. 

Government initiated or regime sponsored terror-violence has all too quickly 
become commonplace in the contemporary world as a growing number of 
governments are themselves using terrorist tactics, employing terrorist groups, 
or exploiting terrorist incidents as a mode of surrogate warfare. Recent 
examples include the murder of four South Korean cabinet officers by North 
Korean terrorists in Burma, the killing of a London police officer by personnel 
from inside the Libyan Embassy and the bombing of the American Embassies 
in Lebanon and Kuwait. These governments see in terrorism a useful 





*Lieutenant Commander Lohr is currently assigned to the International Law Division, Office of the 
Judge Ad G l. He received a J.D. degree from the Univesity of Maryland in 1977 and a 
LL.M. degree from George Washington University in 1984. 
1. 130 Conc. Rec. $5244 (daily ed. May 2, 1984) (President’s message to Congress). 
2. R. FREIDLANDER, TERRORISM: DOCUMENTS OF INTERNATIONAL AND LEGAL CONTROL, VOL. 
III, vii (1981). 
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capability, a “weapons system”, a cheap means of waging war. 

Modern conventional war has become increasingly impractical. It is too 

destructive and too expensive. World, and sometimes domestic, opinions 
impose constraints. Terrorists offer a possible alternative to open armed 
-conflict. For aggressive nations who are unable to mount a conventional 
military challenge against a militarily superior foe, terrorism is an ‘equalizer’. 
State sponsorship puts more resources in the hands of terrorists, particularly 
financial and intelligence support. At the same time, it reduces the constraints 
on terrorists by freeing them from concern about whether a particular 
operation will alienate perceived constituents or provoke public revulsion. 
State-sponsored terrorism is potentially more deadly than regular terrorism 
and, as is clear from recent experience, state-sponsored terrorism sometimes 
succeeds.* 

For Americans, the enormously disruptive potential of state-sponsored 
terrorism was demonstrated by the 1979 seizure of the U.S. Embassy in Iran 
and the detention of its personnel for 444 days, and the October 1983 
bombing of the U.S. Marine compound in Beirut. In the aftermath of the 
hostages’ release, President Reagan stated, “Let terrorists be aware that when 
the rules of international behavior are violated, our policy will be one of swift 
and effective retribution.” Then Secretary of State Alexander Haig called 
international terrorism “the ultimate abuse of human rights,” and announced 
that henceforth the control and suppression of terrorism would be accorded the 
same priority in the Reagan administration as efforts to promote human rights 
had been under the previous administration.° 

Following the bombing of the Marine compound, the Secretary of Defense 
convened a Board of Inquiry chaired by Admiral Robert Long, USN. The 
Board of Inquiry released its final report December 23, 1983.° In summarizing 
its findings, the Long Commission reported: 


3 


The Commission beliéves that the most important message it can bring 

. . is that the 23 October 1983 attack on the Marine Battalion Landing 
Team Headquarters in Beirut was tantamount to an act of war using the 
medium of terrorism. Terrorist warfare, sponsored by sovereign states or 
organized political entities to achieve political objectives, is a threat to the 
United States that is increasing at an alarming rate. This catastrophe 





3. Legislation to Combat International Terrorism: Hearings-on H.R. Res. 233; H.R. Con. Res. 
339; H.R. 5612; H.R. 5613; H.R. 6311 Before the Subcomms. on International Security and 
Scientific Affairs and International Operations of the House Comm. on Foreign Affairs, 98th 
Cong., 1st Sess. 25 (1983) (statement of Brian M. Jenkins, Director, Security and 
Subnational Conflict Program, Rand Corp). 

4. Id. 

5. Livingstone, Taming Terrorism: In Search of a New U.S. Policy, 7 INTL. SECURITY REV. 17, 
22 (1982). 

6. Report of the DoD Commission on Beirut International Airport Terrorist Act, (Oct. 23, 

1983) [hereinafter cited as Long Commission Report]. 
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underscores the fact that terrorist warfare can have significant politics! 
impact and demonstrates that the United States, and specifically the 
Department of Defense, is inadequately prepared to deal with this threat. 
Much needs to be done, on an urgent basis, to prepare U.S. military forces 
to defend against and counter terrorist warfare.’ 


The Commission concluded that the October 23, 1983, bombing of the 
Marine Headquarters was a terrorist act sponsored by sovereign states or 
organized political entities for the purpose of defeating U.S. objectives in 
Lebanon; that international terrorist acts endemic te «he Middle East are 
indicative of an alarming worldwide phenomenon that poses an increasing 
threat to U.S. personnel and facilities; and that state-speasored terrorism is an 
important part of the spectrum of warfare and that adequate response to this 
increasing threat requires an active national policy which seeks to deter attack 
or reduce its effectiveness.® 

Shortly after the October 23rd bombing, President Reagan stated: 


[T]he United States will not be intimidated by terrorists. We have strong 
circumstantial evidence linking the perpetrators of this atrocity to others 
that have occurred against us in the recent past, including the bombing of 
our embassy in Beirut last April. Every effort will be made to find the 
criminals responsible for this act of terrorism so this despicable act will 
not go unpunished.” 


The President strongly hinted that once the perpetrators of the bombing were 
identified prompt retaliatory action would follow. 

In April 1984, the administration’s intention to use force in responding to 
terrorism was confirmed by two events: the issuance of the still classified 
presidential directive on terrorism, National Security Decision Directive 
(NSDD) 138,'° and Secretary of State Shultz’s April 3rd remarks before the 
Trilateral Commission where he called for a “bold U.S. response to state- 
sponsored terrorism.” Echoing the words of the Long Commission, Secretary 
Shultz called such terrorism “a form of warfare,” and added, “‘it is increasingly 
doubtful that a purely passive strategy can even begin to cope with the 
problem. As the threat mounts, it is more and more appropriate that the 
nations of the West face up to the need for active defense.”” How and when to 
take “preemptive or preventive” actions against terrorist groups are among the 
questions raised by the concept of a free society, Secretary Shultz also said." 

Two months later, while speaking before the Jonathan Institute’s Conference 
on Terrorism, Secretary Schultz again warned that democratic countries must 





7. Id. at 4. 

8. Id. at 14. 

9. N.Y. Times, Oct. 25, 1983, at Al, col. 6 and at Al0, col. 1. 
10. N.Y. Times, Apr. 17, 1984, at A3, col. 6. 

11. Washington Post, Apr. 4, 1984, at Al, col. 4. 
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be ready to take preemptive action to prevent terrorists from striking. The 
Secretary said: 


It is time to think long, hard, and seriously about more active means of 
defense, about defense through appropriate preventive or preemptive 
actions against terrorist groups before they strike. One of the best 
deterrents to terrorism is the certainty that swift and sure measures will be 
taken against those who engage in it. Resort to arms in behalf of 
democracy against repressive regimes or movements is indeed a fight for 
freedom, since there may be no other way that freedom can be achieved.’ 


It seems clear that the U.S. intends to develop a military response to counter 
state-sponsored terrorism. The unresolved issues are how and when will the 
U.S. use its military force in responding to such terrorism. The possible 
military responses include both preemptive and preventive actions premised on 
either self-defense or reprisal. 

Prior to discussing these potential responses, “‘state-sponsored terrorism” 
will be examined to determine its meaning, as well as the meaning of state 
responsibility in the context of international terrorism. Deterrence and 
terrorism will also be discussed. Critics of military force argue that the very 
nature of the terrorist threat is such that no amount of force will deter a 
determined terrorist. It is important, therefore, to consider whether the use of 
military force is ever appropriate in combating terrorism. Finally, the War 
Powers Resolution is examined. As nearly every military response will 
undoubtedly involve U.S. military forces in “hostilities”, consideration must 
be given to the impact the War Powers Resolution will have on the President’s 
ability to carry out these actions. 


II. TERRORISM 
A. International Terrorism 


In considering military responses to international terrorism, one needs to 
define terrorism. Some believe the term is indefinable and should, therefore, 
be eliminated, at least for purposes of analyzing efforts to combat those acts 
termed international terrorism. As Judge Baxter of the International Court of 
Justice said, “[w]e have cause to regret that a legal concept of ‘terrorism’ was 
ever inflicted upon us. The term is imprecise; it is ambiguous; and above all, it 
serves no operative legal purpose.”!* Professor W. T. Mallison has stated: 
“Terror and terrorism are not words which refer to a well defined and clearly 
identified set of factual events. Neither do the words have any widely accepted 
meaning in legal doctrine. Terror and terrorism, consequently, do not refer to a 





12. Washington Post, June 25, 1984, at Al, col. 1. 
13. Baxter, A Skeptical Look at the Concept of Terrorism, 7 AKRON L. REv. 380 (1974). 
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unitary concept in either law or fact.”'* 

However, in spite of the criticism, attempts to define the term continue. 
Even Professor Mallison proposes a definition. He defines terrorism as the 
“systematic use of extreme violence and threats of violence in order to achieve 
public or political objectives.” 

“International” terrorism is often distinguished from other forms of 
terrorism by its three components. First, like other forms of terrorism, it 
embodies an act which is essentially criminal. It takes the form of assassination 
or murder, kidnapping, extortion, bombing, arson, maiming, or an assortment 
of other acts which are commonly regarded by all nations as criminal. Second, 
such terrorism is politically motivated. An extremist political group, convinced 
of the value of its cause, resorts to violence to advance that cause. Often the 
violence is directed against innocent third parties or, as in the case of the U.S. 
Marines in Beirut, it may be directed against targets which, in the minds of the 
terrorists, have some personal or political connection with the grievance 
motivating the terrorist act. Third, international terrorism transcends national 
boundaries through the choice of a foreign victim or target, the commission of 
the terrorist act in a foreign country, or an effort to influence the policies of a 
foreign government.'° 

The U.S. State Department defines the terms as follows: 


Terrorism: The threat or use of violence for political purposes by 
individuals or groups, whether acting for, or in opposition to, established 
governmental authority, when such actions are intended to shock, stun or 
intimidate a target group wider than the immediate victims. 
International Terrorism: Terrorism conducted with the support of a foreign 
government or organization and/or directed against foreign nationals, 
institutions, or governments. Terrorism has involved groups seeking to 
.overthrow specific regimes to rectify national or group grievances or to 
undermine international order as an end in itself.'” 


The obvious distinction in the definitions is that international terrorism is 
supported by states or international organizations. 

Many feel that the element of governmental or organizational support has 
made terrorism a global problem of expanding dimensions, rather than only a 
minor annoyance. While the complaints that give rise to terrorism are 
multifaceted, the fact remains that terrorism is in large measure increasingly 





14. Mallison and Mallison, The Concept of Public Purpose Terror in International Law: Doctrines 
and Sanctions to Reduce the Destruction of Human and Material Values, 18 How. L.J. 12 
(1974). 

15. Id. at 12. 

16. R. FEARY, INTERNATIONAL TERRORISM IN THE CONTEMPORARY WORLD 25 (M. Livingston 
ed. 1978). 

17. Office for Combatting Terrorism, U.S. Dept. of State, Patterns of International Terrorism: 
1982 (1983). 
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the product of a small number of nations that provide the arms, financing, 
training, safe havens, and other support apparatus to revolutionary and 
violence-prone non-state actors. This phenomenon is a marked departure from 
previous experience, when revolutionary movements were self-sufficient and 
_confined their activities largely to the country that was the target of their 


B. State-Sponsored International Terrorism 


While it is comparatively easy to define state sponsorship in terms of 
“financing, encouraging, assisting, etc.,” it is more difficult to convincingly 
establish state sponsorship. If it is established, the one consequence sure to 
ensue is the compromise of previously invaluable intelligence sources. 
Nonetheless, it is a fact that state-sponsored terrorism, however defined, exists 
and is having an increasing effect on international relations. It provides 
dangerous opportunities for new forms of international conflict. Brian Jenkins 
of the Rand Corporation calls this type of terrorism “surrogate warfare.” 
Jenkins defines surrogate warfare as the “backing of terrorist groups by one 
nation or nations for the purpose of staging attacks against another nation or 
nations.” 

Jenkins believes that certain conditions in the contemporary world make 
surrogate warfare an attractive means of carrying on conflicts.'? One important 
attraction of surrogate warfare is simply that the alternatives have major 
drawbacks. Nuclear war, whether between the existing nuclear powers or 
between existing and future nuclear powers, would be extraordinarily 
destructive. Conventional war also has its drawbacks: (a) it is an expensive 
proposition to assemble a significant conventional capability, and (b) invasions 
with conventional forces have rather low legitimacy in the present world. 
Surrogate warfare waged by state-sponsored terrorists lacks these drawbacks. 
In addition, surrogate warfare has special advantages of its own. For a limited 
investment a government can force an adversary to expend a large amount of 
resources in defense, e.g., Israeli countermeasures against the Palestinian 
guerillas between the 1967 and 1973 wars cost Israel forty times what the 
1967 war did. Moreover, a government supporting a terrorist campaign against 
another state can always disclaim responsibility by maintaining that the state 
supported terrorist organization is completely independent of it.”° 

It is also noteworthy that this form of conflict affects nations unequally. 
Totalitarian societies are much less vulnerable to disruption by terrorists than 
are democratic systems, not because such societies are more just or because 
they have less social conflict, but because they are more capable of coercing 





18. N. LIVINGSTONE, THE WAR AGAINST TERRORISM 11 (1982). 

19. B. JENKINS, INTERNATIONAL TERRORISM: A NEW MODE OF CONFLICT 19 (1975). 

20. E. EvaNs, CALLING A TRUCE TO TERROR: THE AMERICAN RESPONSE TO INTERNATIONAL 
TERRORISM 54 (1979). 
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and controlling their populations.” In other words, surrogate warfare as a 
weapon in the hands of non-democratic powers may, if skillfully exploited, give 
them a definite advantage against democratic systems.” The challenge, 
therefore, is to develope a response to such warfare. 

As the Long Commission stated: ‘Much needs to be done, on an urgent 
basis, to prepare U.S. military forces to defend against and counter terrorist 
warfare.” (emphasis added).”* 


C. State Responsibility 


Although state responsibility is typically thought of in terms of injury to a 
state’s nationals and redress on behalf of those nationals by a state vis-a-vis 
another state (indirect injury to the state), there is an emerging consensus that 
direct injury to the state, that is to say breaches of the state’s own sovereignty, 
fall within the parameters of the concept. lan Brownlie in his treatise, System of 
the Law of Nations, State Responsibility, asserts: 


As a matter of essence and policy there is no great difference between. . . 


‘protection of nationals’. . . and ‘direct injury’ to the state. It is absurd to 
suggest that the interest which a state has in the treatment of its nationals 
is of a second order . . . . Moreover, many fact situations cannot be 
divided up into ‘state . . . interests’ and matters of ‘indirect injury’. 


More important, however, is that instances of direct injury to states, or at least 
recognition of the concept, are common in state practice and are now generally 
regarded as uncontroversial by international lawyers and officials. For 
instance, Canadian claims following the disintegration of the Soviet nuclear- 
powered satellite over Canadian territory reflected a straightforward interest in 
the condition of national territory and the general health and safety of the 
Canadian population. Similarly, the United States case brought in the 
International Court of Justice following the seizure of the American Embassy 
in Tehran involved a variety of interests, including the human rights of the 
individuals held hostage.” 

In considering responses to terrorism, therefore, it first must be determined 
who is in fact responsible for the acts. If a state is suspected, analysis of the 
principles governing state responsibility is appropriate. 

Customary international law holds that a state is normally responsible only 
for those illegalities which it has originated, that is, for those delinquent 
actions which it has wilfully and maliciously taken, authorized or commanded 
its agents to perform, or for which it is culpably negligent. A state does not 





21. Id. See also W. LAQUERU, DIVERSITIES OF VIOLENCE AND THE CURRENT WORLD SYSTEM, 
Civit VIOLENCE AND INTERNATIONAL POLITICS 14 (1971). 

22. EVANS, supra note 20, at 55. 

23. Long Commission Report, supra no-e 6, at 4. 

24. I. BROWNLIE, SYSTEM OF THE LAW OF NATIONS, STATE RESPONSIBILITY, PART I 236 (1983). 

25. Id. at 237. 
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bear responsibility for acts injurious to another state committed by private 
individuals when the illegal deeds do not proceed from the command, 
authorization, or culpable negligence of the government. However, a state is 
responsible vicariously for every act of its own forces, of the members of its 
government, of private citizens, and of aliens committed on its territory. 
Vicarious responsibility is limited to the duty to exercise reasonable care to 
prevent the commission of illegal acts against foreign states, and, if committed, 
to punish the wrongdoers and compel them to make whatever reparation 
possible. If the state neglects the duties imposed by vicarious responsibility it 
incurs original liability for the private acts and is guilty of an international 
delinquency. No state, however, bears absolute responsibility for international 
illegalities committed by individuals acting on its territory.”° 

Brownlie’s System of the Law of Nations reviews modern notions of state 
responsibility. Although not specifically focused on state-sponsored terrorism, 
much of Brownlie’s text is nonetheless relevant. Brownlie’s approach is to 
analyze state responsibility in a variety of factual contexts. Those that are 
relevant here include: (1) responsibility of state organs and agents;”’ (2) 
responsibility of states for acts of private persons;” and (3) physical control as 
an element of liability for harmful acts or consequences outside a state’s 
territory.”” Within each of these contexts Brownlie cites specific instances of 
state conduct that give rise to state responsibility. 

In examining the responsibility of state organs and agents, Brownlie writes: 


State responsibility must be based upon the acts or omissions of state 
organs which give rise to effects incompatible with the pertinent rule or 
standard of conduct whether derived from treaty or some principle of 
customary law.” 


To determine which entities within a state may properly be considered state 
organs, Brownlie refers to article 5 of the International Law Commission’s 
(ILC) 1980 Draft Articles on State Responsibility which provides that the 
governing criteria are those prescribed by the internal legal order of the 
state.*! In other words, the standard of international law is directly related to 
the domestic law criteria of the state. 

In addition to the conduct of state organs, the ILC Draft Articles consider 
the following to be acts of the state: (1) conduct of other entities empowered to 
exercise elements of the governmental authority; (2) conduct of organs placed 
at a state’s disposal by another state or by an international organization; (3) 





26. I. L. OPPENHEIM, INTERNATIONAL LAW 337-38, 365 (H. Lauterpacht 8th ed. 1955). 
27. I. BROWNLIE, supra note 24, at 132. 

28. Id. at 159. 

29. Id. at 180. 

30. Id. at 132. 

31. See, 35 U.N. GAOR Supp. (No.10) at 49, U.N. Doc. A/35/10, (1980) [hereinafter cited as 
Draft Articles). 
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conduct of organs acting outside their competence or contrary to instructions 
concerning their activity where the organ has previously acted in that capacity; 
and (4) conduct of persons acting in fact on behalf of the state.* 

Brownlie also opines that state responsibility may be based upon the 
approval and adoption of harmful acts by state organs as agents. For example 
following the occupation of the U.S. Embassy in Iran by militant students, 
expressions of approval came “from numerous Iranian authorities, including 
religious, judicial, executive, police and broadcasting authorities.” The 
International Court of Justice found the action of these responsible Iranian 
authorities transformed the students occupation of the Embassy and detention 
of the hostages into acts of the Iranian State.** 

State responsibility may also ensue as a result of the acts of private persons. 
Responsibility may be found, however, only upon some ultimate default or 
omission by the organs of the state. The activities of private persons merely 
constitute the objective conditions which give rise to the breach of a principle 
or standard of general international law or relevant treaty provisions on the 
part of the state,** for example, when the state formally admits or accepts such 
responsibility, when the state expressly authorizes or ratifies operations by 
private persons or groups, possibly even designating these groups as auxiliaries 
or militia, when the state expressly approves and adopts the acts of private 
persons on the part of the organs of the state, or when there is a duty to 
exercise due diligence in some particular respect but the state fails to exercise 
due diligence in response to violent acts by private individuals. 

Not every act of a private person for which a state could be held responsible 
would justify the use of military force in response. Certainly a greater degree of 
state responsibility or culpability is required than is found in instances of a 
state’s failure to exercise due diligence. In fact, clear and unequivocal evidence 
of state responsibility or culpability should be identified prior to responding 
with military force. 5 

Finally, state responsibility may be based upon a state’s physical control 
over harmful events occuring outside its territory. It is often said that a state 
can be responsible only for zents occurring within its territory. State practice 
and judicial decision, however, dictate substantial qualifications. In general 
terms the test is physical control, not sovereignty.*° A prominent example of 
liability relating to physical control is the Corfu Channel Case.*’ This case 
involved Albanian responsibility for mine explosions flowing from the proof of 
Albanian knowledge of minelaying in her territorial waters. While the court 
was careful to state that knowledge could not be imputed simply by reason of 





32. Id. 

33. BROWNLIE, supra note 24, at 157. 

34. Id. at 159. 

35. Id. at 160-61. 

36. Id. at 165. 

37. Corfu Channel Case (U.K. v. Alb.), 1949 I.CJ. 4, (Judgment of Apr. 9, 1949). 
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the fact that the minefield was discovered in Albanian waters, territorial 
control was important to the court. First, it created a duty to give warning of 
- mines if their presence was known to the Albanian authorities. Second, 
exclusive control (over territorial waters) had a critical impact upon the 
respective burdens of proof. 

While the area of geographic responsibility is not the same, the principles in 
the Corfu Channel Case could apply in those instances when the harm to other 
states occurs beyond the boundaries of the state harboring the source of 
danger. Activities of this type would include the operations of armed terrorists, 
assuming of course that the issue of state responsibility stems from the failure 
to control rather than actual state control.* If a question of state responsibility 
was to arise in this contest, that is, from a failure to exercise physical control 
over terrorists, it may be begging the question to say that the state is 
“sponsoring” the terrorists without a clear demonstration of an intentional or 
purposeful availing by the state of the terrorists, their motives and their goals. 

Careful application of the principles of state responsibility will probably 
mean that there are very few instances where it can be established conclusively 
that a state controls or has collaborated with terrorists. Not only is it difficult 
from an intelligence standpoint to obtain the necessary proof, the certainty of 
the proof required is necessarily so great that, except for clear cases, military 
responses must be ruled out. 


D. Deterrence and Terrorism 


Professor W. T. Burke has written, “The principal condition sought to be 
created in terms of practices of coercion is, generally, the expectation of loss 
and the calculation that the target will be better off by conforming to the 
policies of the coercer.”*” Deterrence is important in any use of military force. 
Alexander George and Richard Smoke suggest that deterrence is the art of 
convincing an opponent that the costs and risks of a particular course of action 
outweigh the benefits, e.g., that C (costs) plus R (risks) is greater than B 
(benefits). Deterrence can be achieved in one or both of two ways, e.g., one can 
raise the C plus R side of the formula by threatening deleterious consequences 
for a particular course of action (deterrence by punishment), or one can lower 
the B side of the formula by denying the adversary any gains from his actions 
(deterrence by denial). Deterence assumes, however, that one’s opponent is 
rational, that the opponent will react to punishment or denial in a predictable 
way. The question must therefore be asked whether state-sponsored terrorists 





38. BROWNLIE, supra note 24, at 182. 

39. W. T. BURKE, THE LEGAL REGULATION OF MINOR INTERNATIONAL COERCION: A 
FRAMEWORK OF INQUIRY IN ESSAYS ON INTERVENTION 87 (R. Stanger ed. 1964). 

40. A. GEORGE AND R. SMOKE, DETERRENCE IN AMERICAN FOREIGN POLICY: THEORY AND 
PRACTICE 48, 134 (1974). 


10 








Naval Law Review Vol. 34 


or, even more importantly, the states sponsoring such terrorists, satisfy the 
conditions of rationality to a sufficient degree for deterrence to work. 

The paramount determination then is the “rationality” of one’s opponent. 
Deterence is relevant as long as a conflict exists between two rational 
opponents.*' George and Smoke postulate that rationality is a collection of five 
attributes.” First, the value hierarchy of the actor, whether a nation, a group, 
or an individual, must be internally consistent. This may be difficult to 
determine vis-a-vis a state and the terrorists depending upon the degree of 
state control over the terrorists. The likelihood, however, is that these values 
will be consistent, otherwise the state would not be sponsoring the terrorists. 

Second, the actor must be able to assess the outcome of his actions; even if 
his values are internally consistent, he will not be able to attain them unless he 
can evaluate outcomes and decide which of them are consistent with his values. 
This requires a responsible or central decision making authority, presumably a 
highly placed governmental or political official of the state. To some extent 
then the state and the terrorists will need to have a similar “‘view of the 
world.” If they do not, the terrorists are probably not subject to the state’s 
control. 

Third, the actor must decide what actions on his part are likely to generate a 
particular outcome. In other words, even if the actor’s values are internally 
consistent and he knows which outcomes are desirable in light of those values, 
there is still the problem of choosing the course of action that will lead to the 
desired outcome. For deterrence to be effective, the terrorist and the state on 
whose behalf the terrorist is acting must be able and willing to assess which 
actions will lead to an outcome consistent with their values. 

Fourth, is the availability of and access to information. Very often an actor 
lacks the information necessary to evaluate outcomes or to assess the course of 
action required to achieve the desired outcome. Although this may have been a 
problem in the past, modern communications and the media attention usually 
devoted to terrorist activity affords states and terrorists more than sufficient 
information upon which to assess the consequences of their actions. 

Fifth, is estimating an opponent’s response. In the real world the opponent 
does not provide one with a matrix of his responses. An actor has to estimate 
what a fairly consistent value hierarchy for the opponent might be, how he 
connects this value hierarchy to his previously perceived outcomes, what 
actions he might decide can serve a given outcome and what information he 
has available to him. It is here that deterrence theory translates to practice. An 
actor employing or sponsoring terrorism must assess the likely response of his 
opponent. One such response is the military r ponse. Military responses are, 
of course, not the only options avai!: le to deter terrorism; they are, however, 
a sometimes useful last resort. 
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III. MILITARY RESPONSES 10 STATE-SPONSORED 
INTERNATIONAL TERRORISM 


The use of military force to combat terrorists is an appealing option because 
it means striking a blow against individuals, factions, and even states that have 
taken violent and often ruthless action in pursuit of their political goals. 

The Israeli hostage rescue at Entebbe in July 1976 focused attention on the 
capabilities of elite forces trained for anti-terrorist operations. It has even been 
suggested that the Israeli response, combined with the establishment of other 
highly trained anti-terrorist military units, helped deter a worldwide escalation 
in terrorist tactics. Whether that argument is correct or not, anti-terrorist 
military forces were successful in a number of actions following Entebbe. In 
that same year, Dutch army forces assaulted and recaptured a train full of 
school children held hostage by a group of South Moluccan terrorists. In 1977, 
a group of 60 highly trained West German commandos rescued a planeload of 
their countrymen from a hijacked aircraft detained on an airstrip ia 
Mogadishu, Somalia. In 1980, British anti-terrorist troops stormed the Iranian 
Embassy in London, rescuing a number of Iranian diplomats who were being 
held hostage. These actions signalled that governments were prepared to 
employ force rather than give in to terrorist demands, and to deal summarily 
with the terrorists themselves in the process. The U.S. attempt to rescue the 
hostages in Iran indicated that this country too would resort to selective 
military measures if the provocation were strong enough. Public reaction 
seemed to support the attempt. However, the support expressed for the mission 
was accompanied by shock and frustration that it had not succeeded.” 

As mentioned at the outset, the Reagan administration has emphasized that 
the U.S. handling of the Iranian hostage crisis was not to be considered 
standard procedure. Initial indications were that a hard line, conceivably 
involving the use of military force, would be taken with terrorists in the future. 
The October 23, 1983, Beirut bombing precipitated renewed debate whether 
U.S. military forces were adequately prepared to deal with terrorism and 
whether the United States would use force either in anticipation of, or response 
to terrorism. The administration debated this point at length after the Beirut 
bombing. The April 3, 1984, NSDD 138, and the Secretary of State’s remarks 
that same date, signalled that as far as the executive branch was concerned, the 
debate was over. Henceforth, the United States would use military force in 
both preemptive and retaliatory scenarios. 

Although precise guidelines remain unclear there is a growing concensus 
that such responses are necessary. In 1982, Neil Livingstone wrote “The 
United States must develop a realistic force option capable of carrying the war 
to terrorists any place in the world because force has been demonstrated to be 
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the single most effective response to terrorism.”” 

Before discussing the military responses most frequently mentioned as 
means of combatting terrorism, those premised on self-defense or reprisal, it is 
important to note the distinctions. Generally speaking, self-defense and 
reprisals are forms of the same generic remedy, self-help.” They have in 
common the preconditions that: 


(1) The target state must be guilty of a prior international delinquency 
against the claimant state. 

(2) An attempt by the claimant state to obtain redress or protection by 
other means must be known to have been made, and failed, or to be 
inappropriate or impossible under the circumstances. 

(3) The claimant’s use of force must be limited to the necessities of the 
case and proportionate to the wrong done by the target state. 


The difference between the two forms of self-help lies in their purpose. The use 
of force in self-defense is permissible for the purpose of protecting the security 
of the state and its essential rights, in particular the rights of territorial 
integrity and political independence, upon which that security depends. In 
contrast, reprisals are punitive in character; they seek to impose retribution for 
the harm done, or to compel a satisfactory settlement of a dispute created by 
., the initial iliegal act, or to compel the delinquent state to abide by the law in 
the future. But coming after the event, and when the harm has already been 
inflicted, reprisals cannot be characterized as a means of protection. 


A. Preemptive or Responding Military Force in Self-Defense 
1. Aggression 


In evaluating whether force may be used by a state in self-defense, it must 
first be asked what threat or use of force makes the use of responding force 
necessary. Prior to 1974 there was little international concensus as to what 
constituted unlawful aggression. However, in 1974 a definition of aggression 
was finally articulated with the United Nations General Assembly’s adoption 
by concensus of Resolution 3314 (XXIX).”’ 

The Preamble to Resolution 3314 allows that although the determination of 
which party is or is not the aggressor should be considered in light of the 
events and circumstances of each particular case, it is nevertheless desirable 
that the principle elements of an aggressive act be formulated as guidance for 
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such a determination. The preamble was formulated to give emphasis to certain 
basic principles which should be considered in connection with and in addition 
_ to the definition of aggression. 

Article 1 of Resolution 3314 defines aggression as “the use of armed force 
- by a state against the sovereignty, territorial integrity, or political indepen- 
dence of another state, or in any other manner inconsistent with the Charter of 
the United Nations, as set out in this definition.” Article 1 of the definition is 
largely based on Article 2(4) of the United Nations Charter. The word 
“threat,” however, was deleted in formulating the definition. Some argue, 
therefore, that aggression may only exist when actual armed force is used by a 
state against another state.“* However, Article 6 of the Resolution provides 
“[nJothing in this [d]efinition shall be construed as in any way enlarging or 
diminishing the scope of the Charter, including its provisions concerning cases 
in which the use of force is lawful.” Accordingly, since the only lawful use of 
force in the Charter is contained in Article 51 and the inherent right of self- 
defense permits the use of force in response to the threat of force, the 
definition implicitedly permits the use of force in self-defense against the 
threat of aggression. 

Article 2 is the core of the Resolution. It sets forth the principles of priority 
and aggressive intent.” The first use of armed force (and by implication the 
threat to use such force) by a state in contravention of the Charter shall 
constitute prima facie evidence of an act of aggression. This basic premise was 
conditioned so that the Security Council may, in conformity with the Charter, 
conclude that an act of aggression has not been committed in light of other 
relevant circumstances, including the fact that the acts concerned or their 
consequences are not of sufficient gravity. By this provision the auth ity of 
the Security Council was reaffirmed. 

Article 3 lists seven specific acts that constitute aggression. The article states 
that any one of these acts, “regardless of a declaration of war, shall subject to, 
and in accordance with, the provisions of Article 2, qualify as an act of 
aggression.” Several of the prohibited acts are typically associated with attacks 
initiated by state-sponsored terrorists. For example, Article 3, paragraph (d) 
defines the “attack by the armed forces of a [s]tate on the land, sea or air 
forces, . . . of another [s]tate,”’ as an act of aggression.” In the 1983 attack on 
the U.S. Marines stationed in Beirut, who were land forces of the United 
States, if it could be shown that the attackers were either armed forces of a 
sponsoring state or so closely allied to a sponsoring state as to constitute the 
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functional equivalent of its armed forces, then the attack would be an 
aggressive act within the meaning of Article 3(d). 

In Article 3, paragraphs (f) and (g), two acts of indirect aggression are 
defined. Paragraph (f) provides that “the action of a [s]tate in allowing its 
territory, which it has placed at the disposal of another [s]tate, to be used by 
that other [s]tate for perpetrating an act of aggression against a third [s]tate,” is 
an act of aggression. Accordingly, the state which assists the aggressor state in 
performing its aggressive act, itself commits an act of aggression. Hence, the 
assistance is an act of indirect aggression, even if that state has not participated 
in the aggressive act with its armed force.>! Thus, for example, if Libya were to 
provide Iranian terrorists with facilities in Libya so that the terrorists were able 
to perpetrate acts of aggression against U.S. forces operating in the 
Mediterranean Sea, Libya would be guilty of alleged aggression to the same 
extent as Iran. 

Paragraph (g), defines aggression as “‘the sending by or on behalf of a [s]tate 
of armed bands, groups, irregulars of mercenaries, which carry out acts of armed 
force against another [s]tate of such gravity as to amount to [acts equivalent to 
the six acts of aggression listed in Article 3, paragraphs (a)-(f),] or its 
substantial involvement therein” (emphasis supplied). An important element of 
this aspect of aggression is that the armed bands, etc., carry out their acts of 
aggression. As a result it has been said that the preparatory stages which 
precede the dispatching of these attackers do not in themselves amount to an 
act of aggression; hence, until an actual use of armed force against another 
state has been attributed to these bands initiating their acts from the territory 
of another state, no act of aggression has occurred.*” What this ignores is the 
quality and nature of weapons available to terrorists today, especially terrorists 
financed, armed, and supported by states. It cannot reasonably be expected 
that a state will await an attack on its forces, bases, etc. with the attendant loss 
of life before taking action against those planning the attack. While the policy 
reasons behind the requirement may have some merit, i.e., that “preparatory 
or threatening” acts by individuals not clearly tied to a state cannot be used as 
a pretext for the use of responding force against another state, as a practical 
matter a state cannot nor should it be required to await an actual attack on its 
forces when it has clear and convincing evidence of an imminent attack. 

Paragraph (g) is also viewed as not adding new circumstances according to 
which the right of self-defense, as provided in the Charter, can be invoked. 
Specifically, that Article 3(g) should not be construed in a way that might lead 
to consideration of a minor incident as an act of aggression. This view stems 
from the conditional phrase in Article 3(g) that the act in question should be 
“of sufficient gravity as to amount to the acts listed above” [the six acts of 
aggression contained in Article 3, paragraphs (a)-(f)|. This view holds, 
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therefore, that if acts of subversion or terrorism do not amount to any of the 
acts of aggression listed in Article 3(a)-(f), their occurrence is not a sufficient 
justification for the use of armed force in self-defense.’ Of course, the 
preamble to Resolution 3314 recognizes that “aggression is the most serious 
and dangerous form of the illegal use of force.” This admits that other forms of 
the illegal use of force exist and suggests that the threat to use such force is 
also prohibited. 

Having determined that an act of aggression has occurred and that a 
response may be justified next leads to determining what force may be used in 
response. For this it is necessary to review the international law of self-defense. 


2. Self-Defense in International Law 


Military force directed against states sponsoring terrorism may be justified 
as self-defense. Neil Livingstone has said “the United States should deempha- 
size multilateral solutions to the problem of terrorism and instead concentrate 
on a policy of self-help, as provided for in Article 51 of the United Nations 
Charter which expressly reserves to states the inherent right of self-defense.” 
While not all commentators agree with Livingstone’s equating self-defense and 
self-help,” there is widespread agreement that the United States must develop 
military responses to terrorism. 

International law recognizes the right of a state to resort to force in self- 
defense when responding to the threat or use of force. The objective is to 
protect each state’s inclusive interests or values in promoting peaceful 
settlement of international disputes and deterring the threat or use of force.”° 
The case for a legitimate exercise of self-defense can most clearly be justified 
in law in response to an armed attack. Thus, for example, if the marines 
stationed at Beirut International Airport were to be attacked, they could defend 
themselves.°’ Customary international law also permits reasonable and 
necessary anticipatory self-defense. Anticipatory self-defense, as will be 
explained, is a rather exceptional doctrine and may be employed only when the 
evidence of a threat is compelling and the necessity to act is overwhelming.”® 

Customary law prescribes the use of peaceful procedures, if they are 
available, as the first requirement of self-defense. Beyond this, the use of force 
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in self-defense will be effective only if the use of force is preceded by actual 
necessity, as opposed to a sham or pretense and the responding force is 
proportional to the initial use of force.*’ The classic statement of necessity in 
the doctrine of self-defense occurs in Secretary of State Daniel Webster’s 
declaration in the Affair of the Caroline. 

The Caroline was an American-owned vessel riding at dock on the American 
side of the Niagara River. It was set afire and allowed to drift over the falls by 
British-Canadian troops because it had been used to transport arms and men in 
support of Canadian revolutionaires during the Revolution of 1837. In 
response to American protests, Great Britain offered self-defense as a 
justification for the destruction of the vessel. In the diplomatic exchange that 
followed, Secretary Webster enunciated what has since been accepted as the 
customary test for legitimate self-defense. Self-defense in his view was justified 
only when the necessity for action is “instant, overwhelming, and leaving no 
choice of means, and no moment for deliberation.” It is often stated that the 
language used by Secretary Webster in referring to “‘no choice of means, and 
no moment for deliberation” is misleading in that a state using force in self- 
defense is required to deliberate prior to using such force. These delibera- 
tions may take place over a very short period of time, however. The elements 
of necessity and proportionality apply more rigorously to a claim of 
anticipatory self-defense than to a claim of defense against an actual attack.© 
To maintain otherwise allows too much latitude for abuse. 

Since Secretary Webster’s enunciation, the right of self-defense in interna- 
tional law has not been seriously questioned. The Pact of Paris (the Kellogg- 
Briand Pact) of 1928,” which renounced “war as an instrument of national 
policy”, was a multilateral agreement binding practically all the nations of the 
world.® It contained no express reservation of the right of national self- 
defense, however, the United States Government regarded the right of national 
self-defense as so firmly established‘ in international law that no express 
reservation was required. The United States note stated that the proposed 
treaty did not in any way limit the right of self-defense. It continued: 


That right is inherent in every sovereign state and is implicit in every 
treaty. Every nation is free at all times and regardless of treaty provisions 
to defend its territory from attack or invasion and it alone is competent to 





59. Maliison and Mallison, supra note 56, at 419-20. 

60. 2 J. Moore, DIGEST OF INTERNATIONAL LAW 409-14 (1906). 

61. Letter from Mr. Webster to Mr. Fox, (April 24, 1981), reprinted in 29 BRITISH AND FOREIGN 
STATE PAPERS 1129, 1138 (1840-41). 

62. Mallison and Mallison, supra note 56, at 422. 

63. MCDOUGAL AND FELICIANO, supra note 58, at 231; Mallison and Mallison, supra note 56, at 
419. 

64. 3 C. HYDE, INTERNATIONAL LAW, 1682-85 (2d. ed. 1945). 

65. Mallison, Limited Naval Blockade or Quarantine Inter-diction: National and Collective Defense 
Claims Valid Under international Law 31 Gro. Wash. L. REV. 335, 350 (1962). 


17 








1985 


decide whether circumstances require recourse to war in self-defense.© 
_ The U.N. Charter provides further insight intc the evolution and require- 
ments of the customary law. Article 2(3) reiterates the customary law 

- requirement of redress through peaceful procedures: “All members shall settle 
their international disputes by peaceful means in such a manner that 
international peace and security, and justice, are not endangered.” Paragraph 
4 of the same article prohibits aggression: “All members shall refrain in their 
international relations from the threat or use of force against the territorial 
integrity or political independence of any state, or in any other manner 
inconsistent with the purposes of the United Nations.” Finally, Article 51 
addresses a state’s right to national self-defense: ““Nothing in the present 
Charter shall impair the inherent right of individual or collective self-defense if 
an armed attack occurs... .” 

Although the Charter clearly outlaws the threat or use of force except in 
individual or collective self-defense, debate has persisted as to the permissible 
scope of self-defense. Some argue that the Charter should be interpreted 
literally, recognizing self-defense only in situations in which an armed attack 
occurs. They argue that the restrictive language of Article 51 reveals an 
explicit intent of the framers to so limit this right of self-defense.” Others 
claim that Article 51 only recognizes the right of self-defense as an inherent 
component of state sovereignty and that the legitimacy of this right is not 
subject to review.” 

The negotiating history at the San Francisco Conference reveals that Article 
51 was intended to incorporate the entire customary law or “inherent right” of 
self-defense.” Thus, Article 51 was not inserted into the Charter in order to 
define the scope of, or grant a right of, self-defense. Rather, Article 51 
recognized that the right existed and was inherent to all states. Accordingly, 
the “inherent right” of self-defense, representing the incorporation of the 
customary right, includes reasonable and necessary anticipatory self-defense. 


3. National Self-Defense and “Essential Interests” 


It can be inferred from the United States note to the Kellogg-Briand Pact 
that although the United States considers a state’s right of self-defense as 
inherent, it is a right subject to limitation. The United States expressly 
acknowledged in the note that certain essential national interests (territorial 
integrity) must be at stake prior to invoking the use of force in self-defense. 

Bowett calls self-defense a privilege or liberty which justifies conduct 
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otherwise illegal which is necessary for the protection of certain rights. He 
maintains that not all legal rights of states can be protected by self-defense, but 
only certain essential rights on which the security of the state depends.” 
Taken literally, this view might inhibit a state seeking to justify the use of 
force in self-defense against terrorists when the terrorist activity does not 
threaten the “essential interests” of the state. 

Professor McDougal views the principle as follows: “In broadest formula- 
tion, [the] right of self-defense, as established by traditional practice, 
authorizes a state which, being a target of activities by another state, 
reasonably decides . . ., that such activities imminently require it to employ 
the military instrument to protect its territorial integrity and _ political 
independence . . . .””' Requiring that the threat be against certain essential 
or vital interests is simply another way of saying that self-defense may only 
arise out of actual necessity. 

Professor Mallison, who has written extensively on this subject, states: 


The most important condition which must be appraised in application of 
community criteria [to the use of force in self-defense] is the degree of 
necessity which is the basis for the legal claim to use responding coercion. 
This is the principal criterion in appraising the legality of claimed national 
self-defense. The degree of necessity, like most other legal concepts, may 
be appraised in abstract and supposedly literalistic fashion. . . The 
central point is that a target state is authorized to act unilaterally in self- 
defense when it reasonably expects that it must use the military 
instrument of national policy to preserve its physical integrity and 
continued existence as an effective participant in the world community 


processes.” 


In sum, states may not resort to force for the protection or enforcement of 
what are not a state’s rights, but merely its “interests and aspirations.””* 

_As indicated above, the legal requirements for using force in anticipatory 
self-defense are the same as for self-defense in response to the actual use of 
force except that the requirements are applied even more rigorously. 
Consequently, the use of force in anticipatory self-defense also requires a 
threat to the essential interests of the state. In the Caroline incident, the vessel 
that was destroyed was being used to transport arms and rebels from United 
States territory to Canadian territory. Thus, Canada’s territorial integrity and 
political independence were threatened or violated. 

More recent examples of the use of force in anticipatory self-defense include 
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the British sinking of French naval vessels in Oran, French North Africa, 
during the Second World War’ and the United States quarantine in 
“connection with the Cuban Missile Crisis of 1962.” 

In June 1940, after Germany had invaded France and after the French 
government signed an armistice with Germany, a substantial part of the French 
fleet took refuge in the French North African port of Oran. On July 3, a British 
emissary presented the French naval commander with the demand that, in 
order to prevent the French ships from falling into the hands of Germany, 
these ships should: (a) either sail under British control to a British port and be 
restored to France after the war; (b) or sail to some distant French port, such as 
the one in the West Indies or Martinque, to be demilitarized; (c) or be sunk. 
After the British demands were rejected, British naval and air forces attacked 
and sank or damaged most of the French vessels at Oran and its adjacent port. 

The British attack on the French vessels has been justified as anticipatory 
self-defense. At the point in the Second World War when Great Britain 
attacked the French vessels, very little other than British naval and air power 
stood between the advancing German forces and an imminent invasion of the 
United Kingdom. German annexation of large numbers of French naval vessels 
would have compounded the German threat.’° Great Britain reasonably 
concluded that its very existence was in jeopardy. In the circumstances, the 
British action must be regarded as a legitimate exercise of its right of self- 
defense. 

During the Cuban missile crisis, the United States utilized the military 
option of imposing a naval quarantine against Cuba in order to prevent the 
further introduction of offensive nuclear weapons into Cuba. Nuclear missiles 
and launching sites were being installed in secret, and contrary to Soviet 
diplomatic assurances that no offensive weapons would be placed in Cuba. If 
nuclear missiles had become operational from Cuba, the national security of 
the United States, as well as that of the rest of the other American states would 
very likely have been jeopardized. 

The United States action in response to the Soviet-Cuban threat was 
partially justified as legitimate anticipatory self-defense.’’ President Kennedy 
approved the interdiction as necessary “to defend the security of the United 
States.””® In the President’s view, he was fulfilling his constitutional duty to 
protect the territorial integrity and political independence of the United States. 

These examples support the proposition that a-state invoking a claim to self- 
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defense, anticipatory or otherwise, must justify the use of force in response 
based upon the existence of a threat to its essential or vital national interests. 


4. Aggression, Self-Defense and the U.S. Marines in Lebanon. 


In Law and Minimum World Public Order, McDougal and Feliciano suggest a 
framework within which third parties may determine whether a state’s claim of 
national self-defense is valid. Those assessing the validity of a self-defense 
claim must decide whether the need to act in self-defense was reasonably 
perceived, and if so, whether the defensive action was proportional to the 
threat. The defending state is limited in that it may utilize force only to 
preserve a limited number of “fundamental objectives.” Preservation of a 
state’s territorial integrity and political independence are among the objectives 
(velnes) which may be conserved through self-defense in extreme circumstanc- 
es. 

Using the example of the marines stationed in Beirut in 1983, a close 
reading of the international law governing a state’s right to use force in self- 
defense might impede United States ability to use force against a state in 
response to the attack on the marines, particularly when viewed from a state or 
national right of self-defense rather than a particular armed force’s right of 
self-defense. Even though the marines were clearly subject to the use of illegal 
force,® the question arises whether the requisite essential interests of the 
United States were threatened by attacks on the marine force. If one views 
projection of United States foreign policy as such an interest, perhaps the 
answer is yes. That projection of a state’s foreign policy may be considered an 
“essential” national interest is not clear, however. 

The difficulties associated with a United States use of force in response to an 
attack such as that in Beirut are compounded when the suspected terrorist 
threat originates in a third state. In such a case, the use of military force 
would, of necessity, extend beyond the territory of the country hosting U.S. 
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(1982). 

80. There is some question surrounding whether the attack was unlawful in the sense that the 
U.S. by its active support of Lebanese armed forces may have justifiably been seen as a 
belligerent. As noted by the Long Commission: 


By the end of September 1983, the situation in Lebanon had changed to the extent 
that not one of the initial conditions upon which the mission statement was premised 
was still valid . . . Alth ough USMNF actions could properly be classified as self- 
defense and not “engaged in combat”, the environment could no longer be 
characterized as peaceful. The image of the USMNF, in the eyes of the factional 
militias had become pro-Israel, pro-Phalange, and anti-Muslim. After the USMNF 
engaged in direct fire support of the LAF a significant portion of the Lebanese 
populace no longer considered the USMNF a neutral force. 
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troops. Presumably defensive measures in the host country would be permitted 
either expressly or by implication,” but the host country could not consent to 
‘defensive measures extending beyond its territory.** This dilemma is further 
aggravated when the terrorist threat poses no danger to the host state’s 
essential interests, but rather is targeted solely against the foreign forces 
stationed in the host country. 

The 1983 attack on the Marine compound at Beirut International Airport 
fits this scenario quite clearly. Officials within the U.S. Government have 
suggested that the bombing attack was conducted by either Iranian or Syrian 
sponsored terrorists. Based upon their statements after the attack, it seems 
reasonable to conclude that had such information been available prior to the 
bombing, preemptive strikes would have been conducted against the responsi- 
ble individuals, organizations, or governments. To justify such a use of military 
force, the United States should be prepared to articulate the essential interests 
threatened by the terrorists. Perhaps it could be said that the sovereignty of 
the United States was endangered by the terrorists, i.e., our ability to conduct 
our foreign affairs activities as a member of the world polity. It should be 
reemphasized that the marines can always defend themselves from attack or 
the threat of imminent attack. The more difficult issue, however, is a state’s 
ability as a matter of national self-defense to use preemptive or responsive 
strikes to defend from terrorist attack what may or may not be viewed by other 
states as its essential national interests. 

Ian Brownlie has said: 


It can be argued that the customary law still permits certain grounds for 
intervention, . . . for example, the protection of nationals, but self- 
defense now has a more restricted and obvious meaning. For at least thirty 
years it has appeared in state practice principally, though not exclusively, 
as a reaction to the use of force against the territorial domain, the physical 
entity of a state. 


McDougal and Feliciano characterize the dilemma in the following terms: 





81. The Exchange of Diplomatic Notes between the United States and the Government of 
Lebanon which formed the basis for U.S. participation in the MNF specifically indicated 
U.S. Forces were to serve only as an interpositional force to assist the Lebanese government 
in the Beirut area and would not engage in combat, although they could exercise the right of 
self-defense. Presumably this authorization could extend only to self-defense in Lebanon, the 
other state party to the agreement. MNF Agreement, supra note 57. 

82. There is an enormous bias in international law in respect of the territorial integrity of states. 
U.N. CHARTER art. 2(4) states: “All Members shall refrain in their international relations 
from the threat or use of force against the territorial integrity . . . of any state... .” 

83. I. BROWNLIE, INTERNATIONAL LAW AND THE USE OF FORCE BY STATES 255-57 (1963). 
Intervention to protect nationals will not be discussed as one of the potential military options 
for combatting terrorism launched against military forces inasmuch as the doctrine is 
typically invoked on behalf of civilian nationals. See generally 12 M. WHITEMAN, supra note 

58, at 187-204. 
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The need for imposing limits on the kind and character of “rights” or 
values that may legitimately be defended by highly intense coercion must 
seem obvious. The denial even by “actual armed interference” of 
inconsequential or trivial “rights” or value claims warrants proper 
reciprocities, retaliations, and remedies other than high level coercion. It 
is not necessary to invoke self-defense to sustain ordinary reciprocities and 
retaliations against such tortious conduct of another state, in other words, 
in contexts in which the level of coercion falls far short of highly intense 
and destructive attack upon fundamental and indispensable values. If, as 
we suggest, the permission of self-defense is most appropriately conceived 
as a permission to exercise destructive coercion, a requirement of a certain 
degree of consequentiality in the values sought to be conserved by such 
coercion is a substantial, if implied, effect of the combined principles of 
necessity and proportionality.” 


Where does this leave United States military forces in the future in 
situations like Beirut? The principle of national self-defense imposes limits on 
the use of force. States are prohibited from using force in self-defense unless 
there is a need to use such force, and such a need exists only when one or more 
of a limited number of essential national interests are threatened. What, 
therefore, are a state’s “essential” interests aside from the obvious interests 
such as “territorial integrity or political independence”? Certainly human life 
represents one of the “fundamental and indispensable values” referred to in 
Professor McDougal’s article, but does protection of human life represent an 
essential national interest as that term is understood in international law? 
Perhaps so if the lives involved are military forces or diplomatic personnel, 
i.e., extensions of the sovereign. Even Brownlie concedes that self-defense is 
not restricted exclusively to the protection of a state’s “territorial domain” or 
the “physical entity of the state.” There is latitude, therefore, for national 
decisionmakers to make independent determinations concerning what are a 
state’s essential national interests. Once a decision is made and action based 
thereon, the community of states w ° ultimately decide the correctness of the 
decision. Of critical importance is the precedent that will be established by any 
resort to military force by the United States and the long-term effects of such a 
precedent. The United States should move cautiously where violations of what 
may be perceived by the world community as “inconsequential or trivial” 
rights are vindicated by the use of military force. Resort to the use of force 
should not be made any easier to justify. 


5. Armed Forces and Self-Defense 


Resolution 3314 states that unlawful aggression includes the use of armed 
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force against the “sovereignty” of a state.® Armed forces of a state are by their 
very nature extensions of the sovereignty of that state. This status is confirmed 
by the definition of aggression which specifically lists attacks on “land, sea, or 
air forces” as an unlawful act of aggression. Historically military forces have 
also been seen as extensions of the sovereign. Chief Justice Marshall in the 
case of the Schooner Exchange, a case involving the immunity from domestic 
jurisdiction of a foreign sovereign’s public armed vessel, stated: 


She [the public armed vessel] constitutes a part of the military force of her 
nation; acts under the immediate and direct command of the sovereign; is 
employed by him in national objects. He has many and powerful motives 
for preventing those objects from being defeated by the interference of a 
foreign state. Such interference cannot take place without affecting his 
power and his dignity.® 


Chief Justice Marshall’s conclusion is equally applicable to land based forces.*” 

Customary international law recognizes the “inherent” right of military 
forces to defend themselves. It has even been held that a state’s right of self- 
defense extends not only to the protection of a state’s territory but to the 
protection of its armed forces from attack.*® However, to impute “sovereignty” 
to armed forces does not resolve whether in all cases the use of military force is 
the appropriate response in defense of such forces. Although an attack on 
“land forces” would constitute a prima facie case of aggression, not every act of 
aggression warrants the use of military force in response. Again, this is what 
Professor McDougal suggests in his discussion of “‘consequentiality” and its 
relationship to self-defense. 

Rather than simply say that a terrorist attack against military forces justifies 
a military response against the state or states suspected of supporting the 
terrorists, decisionmakers should consider a number of factors.®° For instance, 
who are the states or organizations involved, particularly their size and 
strength when compared to the United States? Special weight might also be 
attached to the alliance or bloc with which the state or organization sponsoring 
the terrorists identifies, for a relationship to a major power may strongly affect 
possibilities of expanding the use of force. Objectives should be clarified to 
ensure that the use of force goes no further than to preserve the status quo, and 
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that it does not result in acquiring or extending territory, political control, etc. 
The decisionmakers might ask whether the use of force is in support of, or in 
opposition to, community policies and decisions. This factor is often not easy to 
evaluate and, therefore, may not prove helpful in many cases. Time is an 
important factor in two respects; first in terms of the duration of the use of 
force and second, in terms of whether the use of force stems from a long-term 
policy of protecting unique national interests exclusive of the concerns of the 
greater community or represents an immediate response to events. A use of 
force of short duration in immediate response to events is more likely to be 
accorded greater legitimacy by the international community than a protracted 
use of force in pursuit of long-term objectives. 

Decisionmakers should also consider what basic values are likely to be 
impacted by the use of force. For instance, in Beirut, the lives of U.S. Marines 
as well as U.S. prestige were at stake. On the other hand, the use of torce in 
self-defense against third party states would entail violations. of territorial 
integrity. This is not to suggest that one group of values outweighs another, 
rather, that these values must be considered prior to the use of force. 

Finally, any use of military force represents the most extreme measure of 
coercion. Decisionmakers must assess the significance of such a use of force in 
response to a terrorist use of force. Will the use of force in self-defense result 
in a greater degree of destructiveness overall; will the use of force achieve the 
desired objective of preventing or deterring future attack; and what are the 
long-term effects of the use of force on the international community? 

This last consideration is very important. The United States must give 
serious consideration to the precedent that will be set by the use of preemptive 
or retaliatory strikes against the states sponsoring terrorists. The “ante” will 
have been raised, and as military responses assume greater legitimacy, the 
overall level of violence will inevitably increase. 


6. Proportionality and Self-Defense 


Finally, in responding to the threat or use of force, whether actual or 
imminent, the use of responding force must be proportional. Proportionality 
entails a limitation of means and a limitation in time for the exercis> of the 
right of national self-defense. The means employed in defensive intervention 
must be strictly confined to the removal of the danger and must be reasonably 
proportioned to that object.” In other words, the use of force may go only so 
far as to preserve the status quo. Self-defense may not be used as a pretext for 
expanding a state’s territory or its political control. So too, the duration of the 
use of force must not exceed that necessary to return the situation to the status 
quo. 

In developing military options in response to state-sponsored terrorism, the 
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United States must remain especially sensitive of the need to maintain 
proportionality in responding. Just as the Israelis are frequently criticized for 
what often appears to be an excessive use of force in responding to Palestinian 
terrorism, the use of military force of any degree by the United States will 
likely be regarded as disproportionate to the threat. The military capability of 
the United States is overwhelming compared to many of the countries 
identified as the primary sponsors of terrorism.” Some argue that any use of 
U.S military force against such foes would, in the absence of a nuclear threat, 
be disproportionate. 

Proportionality, as an essential component of legitimate self-defense, 
requires that the use of force in self-defense must be no greater than necessary 
to preserve those values that may legitimately be protected by recourse to the 
use of force in self-defense. As discussed with reference to necessity as an 
element of self-defense, proportionality, in terms of what values may be 
protected by recourse to self-defense, is not easily defined. 

In assessing whether a particular use of force is proportional, Professor 
McDougal again looks to the consequences, or significance, of the values being 
protected. He states that the minimal level of public order demanded by the 
world community may be violated legitimately only in response to coercion that 
threatens the most fundamental values of the target state. “Appropriate 
standards of consequentiality have been met. . . when the claimant shows the 
particular . . . values or interests threatened or attacked to be indispensable 
components of territorial integrity or political independence.” In a situation 
such as that which existed in Beirut, United States decisionmakers must ask 
whether the use of force in defense of the marines, as an instance of national 
self-defense, satisfies this requirement. While defense of the marines may not 
be essential to the preservation of the territorial integrity of the United States, 
it might be argued that the political independence (foreign policy interests) of 
the United States is threatened by the use of force against the marines. After 
all, the United States was invited into Lebanon by the Lebanese government 
and pulled out shortly after the bombing. This approach establishes, however, 
that foreign policy considerations are essential national interests. 

Tailoring the use of responding force so that it is both a necessary and 
proportional response to the threat or use of illegal force requires an 
articulation of the values that may legitimately be conserved by self-defense. It 
also requires anticipating the consequences of the use of force in self-defense 
so that the use of force does not result in a greater destruction of interests or 
values than the interests or values threatened. 





91. The most frequently mentioned sponsors of international terrorism are Libya, Iran, North 
Korea and Syria. Some of these states have very close ties to the Soviet Union. If Soviet 
military strength is factored in, these countries would at least be the equal of the United 
States. 

92. M. McDoucaL & F. FELICIANO, supra note 58, at 227. 
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Peacetime reprisals are not an isolated notion; they are but one aspect of the 
broader subject matter constituting both peacetime and belligerent reprisals. 
Consequently, before discussing peacetime reprisals it is necessary to describe 
the basic lines of the general concept of reprisals. 

Reprisals have had a place in all legal orders. As Evelyn Colbert has written: 
“The simple idea of retaliation is as old as the customs underlying the lex 
talionis.”** Reprisals gained particular importance in the context of interna- 
tional relations, when they came to embrace such divergent notions as private 
reprisals, taken against foreigners by or on behalf of private persons and, later, 
the public reprisals of state against state.™ 


1. Historical Development 


The origin of modern international law concerning reprisals may be found in 
the medieval practice of private reprisals. These were acts of retaliation 
authorized by the sovereign upon the issuance of “letters of marque and 
reprisal” to redress wrongs committed by the citizens of one state against those 
of another. In order to limit and regulate this private use of force, a procedure 
was established setting prerequisites to the issuance of the sovereign’s 
permission. First, the sovereign required demonstration of an act violating 
some right of the complaining subject. Second, the injured party had to show 
an attempt to obtain justice in the country of the wrongdoer and the failure of 
the courts of that country to grant redress. If each of these were shown, the 
sovereign would then issue to the injured party a written commission to seize 
by force a specified quantum of goods or property from any of the citizens of 
the delinquent country. However, the compensation seized could not exceed 
the value of the original loss. The enforcement of the sovereign’s order fell 
indiscriminately upon all citizens of the second country and consequently 
innocent parties would often bear the loss. This inequity was sanctioned on the 
grounds that the originally injured party had sought protection of his rights in 
the forum of the state of the wrongdoer, but had been denied justice, and hence 
the entire community bore responsibility for harboring the delinquent.” 

The late Middle Ages, with the development of the nation state and the 
sophistication of international relations, saw the assumption of private reprisal 
by the state as a tool of foreign policy. The state would authorize its citizens to 
carry out private reprisals against a hostile nation for the sole purpose of 
coercing it into some desired course of action. In the 16th and 17th centuries 
this practice was so frequently employed that it resulted in a series of “wars” 
of reprisal, in which seizures aimed at disruption of enemy trade, at provoking 
a foe to fuil scale hostilities, or merely at filling the interval between war and 
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peace. As might be expected, any pretext would be advanced to satisfy the 
previously stringent requirement of unredressed injury, as individual justice 
* became subordinated to political interests.” With this development, however, 
the field of private reprisals proper had already become entangled with that of 
public reprisals. 

One writer believes the initial absence of a concept of public reprisal is 
explained by the fact that in early European practice no distinction was made 
between the several more or less modes of using force in interstate relations.” 
All were indiscriminately brought under the heading of war. A separate 
category of public reprisals was not developed in Europe until the 16th 
Century. Not unlike private reprisals, early public reprisals took the form of 
the seizure in port or on the high seas, by public or private vessels, of ships 
and goods of the opposing state or its nationals. The most characteristic feature 
of public as opposed to private reprisals was that the former “authorized 
unlimited seizures as a sort of punishment of the offending state. In other 
words, compensation ceased to be the object of reprisals when they became 
public; retaliatory seizures became instead a sanction, a weapon to enforce a 
change in the opponent’s policy.”™ Also significant was that in an era of 
emerging international decentralization leaders of newly independent territori- 
al entities came to perceive that it was sometimes to their advantage, as well as 
feasible, to make an express distinction in their international relations between 
the employment of armed force limited to a single form and the comprehensive 
use of armed force amounting to war.” 

Like the resort to private reprisals in the early stages of their development, 
the recourse to public reprisals was at the outset not subject to any particular 
limitations. Usually, neither the size of the state’s claim nor the severity of the 
reprisal, as a “punishment of the offending state” inflicted “‘to enforce a 
change in the opponent’s policy,” could be easily ascertained. Furthermore, 
neither the claimant nor the opponent were subject to any higher authority, as 
both were sovereign members of the decentralized international community. 
Hence, apart from the obvious limitation inherent in the seizure of vessels as 
the singular mode of force applied, no special characteristics gave rise to the 
idea of regulation and limitation of recourse to public reprisals.'” 

Gradually, the scope of public reprisals expanded as more and more specific 
actions were removed from the general concept of war and brought under the 
concept of reprisals. In the 19th Century, peacetime reprisals came to include 
such measures of minor coercion, as pacific blockade and military occupation. 
Other factors contributing to the extension of the concept of public reprisals 
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was the rise in non-violent measures of reprisal such as those involving 
economic, financial, diplomatic or cultural relations and the limitation of 
belligerent reprisals as a sanction to enforce the laws of war.’ 

History contains many examples of state ordered peacetime reprisals. In 
1868 Great Britain blockaded the coast of Brazil and demanded reparation in 
retaliation for the looting of a shipwrecked British ship and the murder of the 
survivors.'°? From 1813 to 1899 United States military or naval landing forces 
were employed abroad on at least forty-six occasions.'°* Whether the measures 
used were taken to prevent impending injury or to secure reparation for 
wrongs already committed, they were defended as a necessary ultimate means 
of enforcing international obligations. An extreme example involving the 
United States occurred in 1853 when a United States’ naval vessel bombarded 
and nearly annihilated Greytown, Nicaragua, in retaliation for wrongs 
committed upon the persons and property of American citizens in that town.'™ 

As the concept of public reprisals extended in scope, norms limiting their 
legitimate use began to evolve. Major aspects of the limits to reprisals 
developed from the Naulilaa case, perhaps the most frequently cited instance 
of armed reprisal.'® In October 1914, at a time when Portugal was still 
neutral in the First World War, three German officials of the German Colony 
of South-West Africa were killed by Portuguese soldiers at Naulilaa, a 
Portuguese station near the border between Portuguese Angola and the 
German colony. The incident was the result of a series of misunderstandings 
occurring between Portuguese guards and German officials who were attempt- 
ing to transport food supplies to the German colony. German authorities took 
the view that the Portuguese action constituted an international wrong. 
Accordingly, officials of the German colony, without much inquiry, initiated a 
series of assaults upon the Portuguese colony. These assaults, some six in 
number, inflicted severe property loss and personal injury on the Portuguese 
Colony eventually forcing the Portuguese to retreat within their own territory. 

Some years later Portugal sought reparation for the injuries it suffered as a 
result of the German action. An arbitral panel viewed disfavorably the question 
of whether the German actions constituted a lawful reprisal on the grounds 
that: (1) no illegal action on Portugal’s part had warranted recourse to 
reprisals, (2) such recourse ought to have been preceded by a request to 
remedy the alleged injury, and (3) the actions chosen were disproportionate to 
the alleged wrong.’™ 

The factors cited by the arbitrators in determining the validity of Germany’s 
reprisal have come to be accepted as the customary international law governing 
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resort to reprisal.’ 
2. Customary International Law and Peacetime Public Reprisals 


As discussed above, public reprisals are injurious acts of self-help 
undertaken by one state against another, the latter having committed an 
international wrong. There are two categories of public reprisal, positive 
reprisals which entail overt acts that would otherwise be illegal, and negative 
reprisals which consist of refusals to perform acts that are ordinarily 
obligatory." The purposes of these retaliatory acts are: (1) to enforce 
obedience to international law by discouraging further illegal conduct; (2) to 
compel a change in policy by the delinquent state; and (3) to force a settlement 
to a dispute which resulted from a breach of international law by the 
delinquent state.’ It is worth repeating that reprisals would normally be 
illegal acts under international law but for the commission of a prior offense 
which temporarily suspends the operation of international law between states 
until the objective of the reprisal is accomplished. Among the typical types of 
reprisal are embargo, military occupation, naval bombardment, boycott, pacific 
blockade, and intervention. 

As it has evolved from the Naulilaa case, customary international law sets 
forth two prerequisites that must be accommodated before a state may institute 
an armed reprisal during peacetime. The first is a prior violation of 
international law which involves an interference with more than trivial rights 
or interests of the aggrieved state. This occurs when any one or more of the 
following have been violated: (1) an international convention recognized by the 
opposing states; (2) a customary rule of international law applicable to the 
states involved; (3) a principle recognized by civilized nations; (4) a decision of 
an international tribunal to which both states were consenting parties; or (5) a 
bilateral treaty binding on both states.'?° 

After determining that the breach of an internationally recognized obligation 
has occurred, some entity must be identified as responsible for the delinquen- 
cy. It is therefore necessary to analyze whether the state alleged to have 
committed the violation is responsible.''! This is particularly important in 
considering reprisals against states alleged to be sponsoring international 
terrorism. 

Given that an international delinquency has occurred and that a responsible 
state has been identified, the second prerequisite is the absence of redress; that 
is, an unsuccessful demand by the injured state upon the offending state for 
cessation of the illegality, for redress, or for both. Like its counterpart in the 
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private reprisal, the purpose of this requirement is to delay the use of force 
until all avenues of achieving a peaceful solution are exhausted. A demand for 
redress involves three elements. First, the offending state must he informed of 
the wrong it has committed against the aggrieved state. Second, a reasonable 
amount of time must have passed during which the alleged wrongdoer is 
expected to answer. In determining what is reasonable, factors considered 
should include the severity of the injury, prior relations between the states 
involved, their geographic location with respect to each other, and the practice 
of other states in like situations. Third, the offending state must have refused 
to make the requested reparations.'!” Thus, if all three requirements are met, 
the second prerequisite is satisfied. Combined with an international delinquen- 
cy justifiable grounds for reprisal now exists. 

After redress has been denied the customary international law requires that 
the injured state effect its reprisal subject to the requirement that its action be 
proportionate to the original injury and that the reprisal cease once reparation 
has been obtained.'!* However, these concepts can be vague and misleading. 
There is no doubt that the rule dictates that the reprisal must not be excessive, 
but what is excessive is subject to several meanings. It may mean that damages 
inflicted may not exceed those suffered in the original injury; that the reprisal 
must accord with certain basic notions of humanitarian law; that the state 
effecting the reprisal must exercise that degree of restraint necessary to avoid a 
larger “war” or endanger world peace; that the state using force should not use 
force in excess of the extent necessary to accomplish the purpose of the 
reprisal. The best formulation, however, combines all four meanings. Thus, 
proportionality requires that no force be used to gain redress for the violation 
of trivial rights, that the reprisal be executed as humanely as possible, that the 
injured state avoid any use of force that would escalate into a war, and that the 
force employed be confined to obtaining redress.’ '* 

In summation, an act constitutes a public reprisal when both the actor and 
addressee of the act are states or other entities enjoying a degree of 
international personality, and the reprisal is in response to a previous act on 
the part of the state subject to the reprisal which has adversely affected or 
continues to adversely affect the interests of the state exacting the reprisal and 
which the latter can reasonably consider a violation of international law. The 
reprisal may, moreover, itself amount to a violation of either the identical or 
another norm of international law. Under customary law, the reprisal is not 
authorized by any previous authoritative community decision; neither is it an 
act of self-defense as its aim is not directly to repel the blow of the delinquent 
state’s preceding act. Its purpose is to coerce the state subject to the reprisal to 
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change its policy and bring it into line with the requirements of international 
law. This function of law enforcement qualifies the reprisal as a sanction under 
- international law. Finally, the reprisal must respect the conditions and limits 
laid down in international law for justifiable recourse to reprisals; that is, 
peaceful attempts of redress have been tried and failed, and proportionality in 
responding is observed.'! 


3. Peacetime Reprisals Under the United Nations Charter 


The Charter sets forth a structure for the peaceful settlement of international 
disputes [Art.2 (3) and (4)], however, it does not mention reprisais. To evaluate 
their legality it is therefore necessary to examine the Charter’s provisions 
concerning self-defense, since that is the only use of force expressly allowed. 
The language of Article 51 states: “‘Nothing in the present Charter shall impair 
the inherent right of individual or collective self-defense if an armed attack 
occurs against a member of the United Nations .. . .” 

Taken together, Articles 2 and 51 comprise a minimum order in the sense 
that they protect only the primary interest in freedom from aggression and the 
right of self-defense as a sanction.'!© Some have concluded that reprisals are 
illegal under the Charter. They argue that the unambiguous prohibition of 
forcible reprisals has been accomplished by the Charter. This view is set forth 
by Ian Brownlie: “The provisions of the Charter relating to the peaceful 
settlement of disputes and nonresort to the use of force are universally 
regarded as prohibiting reprisals which involve the use of force.”’'” These 
authorities conclude that the U.N. Charter prohibits all forms of forcible self- 
help other than the exercise of self-defense within the meaning of Article 51. 

The Security Council expressed its view of the status of reprisals in 1964 
when it censured Great Britain for carrying out a reprisal against the Yemeni 
town of Harib in retaliation for alleged Yemeni support of the anti-colonial 
struggle in Aden. By a vote of 9-0, with two abstentions, the Security Council 
determined that it “[clondemns reprisals as incompatible with the purposes 
and principles of the United Nations.”''® The Council’s rationale was that the 
members of the United Nations contracted not to use force to achieve solutions 
to international controversies.'!? A reprisal, not considered as the use of force 
in self-defense, was therefore considered an illegal use of force. 

There is, however, a contrary view that the Charter does not prohibit 
forcible self-help, i.e., reprisals, entirely. An argument can be made that 
resorts to reprisals are both legal and desirable under the Charter. First, 
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Security Council practice implies the recognition of the legitimacy of some type 
of reasonable reprisal. There is an inconsistency between the Security 
Council’s alleged principle of the illegality of all armed reprisals and the 
Council’s practice in not condemning a particular reprisal because it appeared 
reasonable. A practice of condemning only unreasonable or disproportionate 
reprisals is, in effect, an affirmation of the right of states to resort to 
reasonable reprisals. 

As Bowett has observed, “There is clearly some evidence that certain 
reprisals will, even if not accepted as justified, at least avoid condemnation.” ”” 
In reference to the Arab-Israeli tensions, Bowett noted a shift in emphasis by 
the Israeli government from reliance on self-defense as a justification for the 
use of armed force to a greater reliance on reprisal. To the Israelis, reprisals 
may have been thought to not only offer a more effective means of checking 
military and strategic gains by their opponents, but more importantly, they 
were often met with no more than a formal condemnation by the Security 
Council. Israel also must have felt effective sanctions were not to be feared.'*' 

Bowett suggests that a transformation may be in effect whereby reprisals 
remain illegal de jure but have become accepted de facto. If true to the same 
extent today as in 1972, (when Bowett’s article was written) the more relevant 
discussion is not between legal and illegal reprisals but between reprisals 
which are likely to be condemned and those which, because they satisfy some 
concept of “reasonableness,” are not.'” 

Of primary importance in any determination of reasonableness is propor- 
tionality. Proportional reprisals, while not always the case, tend not to incur 
condemnation. There are several other considerations that also seem to play a 
prominent part in assessing reasonableness. Reprisals against human life are 
frequently more readily condemned than reprisals against property, just as 
reprisals against civilian populations are more likely to be condemned than 
reprisals against armed forces. Reprisals based on a notion of “collective guilt” 
or guilt by association tend to be condemned as do reprisals taken by a state 
which has, by its own conduct, provoked the attack for which it subsequently 
takes reprisal action. A final consideration is the timing of the reprisal action 
in relation to efforts at peaceful settlement. Conduct which jeopardizes the 
chances of a peaceful settlement being the more reprehensible.’ 

Reprisals against terrorists or guerrillas present special problems. The 
initial task is to demonstrate the illegality of the activities against which the 
reprisal is directed. This poses the dilemma of “‘one man’s freedom fighter 
being another man’s terrorist.” Using the Arab-Israeli situation as an example, 
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Israel is frequently condemned for reprisals it conducts in the territories 
occupied since the 1967 War. The critics agrue that Israel illegally occupies 
the territories; therefore, attacks on Israeli citizens or property are not illegal 
or violations of international law. Some argue, therefore, that Security Council 
“accepiance” of a reprisal action is more likely if the reprisal is taken to 
protect territory of the state which is the generally recognized lawful sovereign 
of that territory.'** 

Terrorism and the use of reprisals in response thereto also raises the issue of 
state responsibility. If convincing evidence of a state’s involvement is 
available, reprisals are more easily justified. However, in most situations such 
evidence will not be available. Reprisals undertaken against a government 
playing unwilling or reluctant host to the terrorists with the aim of “teaching a 
lesson” to these governments may be particularly misplaced, if not a violation 
of international law. 

A final consideration is the extent to which the state undertaking reprisals 
against terrorists has availed itself of all practical measures for the defense of 
its territory within its own territory. International law preserves a bias against 
military action which transgresses borders. A “reasonable” reprisal, therefore, 
would be undertaken by the state which had done everything practicable to 
defend itself from terrorist attack within its territory.'”° 

Further support for the legitimacy of reprisals may be gleaned from a 
reading of Article 2(4) which leaves open the possibility that a reprisal is a use 
of force not “inconsistent with the purposes of the United Nations.” The Corfu 
Channel Case court ratified a resort to forcible self-help; the passage of battle 
ready British warships through a disputed channel. In doing so, the court 
hinted that some residual right to reprisal remains in the modern international 
legal order.’ Professor William Burke states the case for the legality of 
reprisals as follows: 


[Instances of permissible use of minor coercion recognized in internation- 
al law before the U.N. Charter continue to be iawful, and, in particular, 
. . . Articles 2(3) and 2(4) do not extend to complete prohibition of all 
forms of coercion other than that employed in individual or collective self- 
defense. The state is entitled . . . to rely upon prescriptions of customary 
international law such as permissible reprisals. . . . This argument may 
be supplemented by the allegation that the exercise of forcible measures of 
self-help is fully within the community’s expectations about the sanctions 
permissible under contemporary international law and that the United 
Nations Charter may be interpreted appropriately to reflect these 
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expectations. !2’ 


Finally, the prohibition of all resort to reprisal runs the risk of leaving much 
state conduct unregulated. It is preferable to maintain legal standards to 
govern the resort to coercion short of war, rather than abandon all such resort 
to force to a blanket condemnation. Instead of determining that reprisals are 
invariably illegal under the Charter, this “second order’ legal inquiry allows 
the retention of “criteria of reasonableness in a situation that threatens at 
many points to deteriorate into intense and limitless forms of violent conflict.” 
Thus, the acceptance of peacetime reprisals is a desirable tool for maintaining 
legal regulation over the resort to force short of war.’ Again quoting 
Professor Burke: 


[T]he current state of [world] affairs is characterized by a collective 
security system that is not effective or likely to be so, by a preference for 
peaceful change which unfortunately is not translated into techniques by 
which such change may be achieved, and by a set of economic and social 
conditions that lead to constant change and friction inflicting more or less 
serious deprivations, though less than the use of force, upon state 
interests. As a result of these factors, . . . a state may suffer considerable 
injury that the existing system remains completely unable to remedy 
through collective procedures. If the individual state is also forbidden to 
resort to minor coercion in self-help, the accumulation of irritations and 
pressures may create conditions favorable to the employment of very 
intense forms of coercion.'” 


Although written in 1963, this analysis is equally relevant today. Despite 
the United Nations Charter, the world community is largely without an 
effective organization for the collective enforcement of important international 
policies. While on the one hand the goal is to achieve effective implementation 
of the Charter’s objectives, the promotion of change by peaceful procedures, 
and the prohibition of resort to coercion except in self-defense, reality dictates 
otherwise. In an arena that is effectively decentralized in making decisions 
about redress for wrongful conduct whose effects do not warrant the exercise of 
force in self-defense, it may be necessary to regard as authorized some resort to 
minor coercion, including military force, as a sanction designed to protect 
against harmful, though less serious, deprivations. The crucial objective is to 
prevent the use of these forms of coercion which have the potential to escalate 
into major forms of coercion. Minor coercion like reprisals would continue to 
be permissible in response to prior illegal conduct inflicting serious harm, 
insofar as it is reasonably necessary to secure redress and not disproportionate 
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to the injury received.'*° 

Professor Richard Falk in analyzing the 1968 Israel commando raid at 
- Beirut International Airport, (a raid admittedly undertaken solely in reprisal 
- for a previous terrorist attack against an E] Al jetliner) sets forth a framework 
for claims of the just use of force in response to prior terrorist attack. As a 
method of analysis involving the use of force in time of peace the framework 
has much practical utility. It also serves to clarify the criteria of reasonableness 
which are relevant in determining lawful uses of force. Professor Falk’s 
framework merits full citation: 


(1) That the burden of persuasion is upon the government that initiates an 
official use of force across international boundaries; 

(2) That the government user of force will demonstrate its defensive 
character convincingly by connecting the use of force to the protection 
of territorial integrity, national security, or political independence; 

(3) That a genuine and substantial link exists between the prior 
commission of provocative acts and the resultant claim to be acting in 
retaliation; 

(4) That a diligent effort be made to obtain satisfaction by persuasion and 
pacific means over a reasonable period of time, including recourse to 
international organizations; 

(S) That the use of force is proportional to the provocation and calculated 
to avoid its repetition in the future, and that every precaution be taken 
to avoid excessive damage and unnecessary loss of life, especially with 
respect to innocent civilians; 

(6) That the retaliatory force is directed primarily against military and 
para-military targets and against military personnel; 

(7) That the user of force make a prompt and serious explanation of its 
conduct before the relevant organ(s) of community review and seek 
vindication therefrom of its course of action; 

(8) That the use of force amounts to a clear message of communication to 
the target government so that the contours of what constituted the 
unacceptable provocation are clearly conveyed; 

(9) That the user of force cannot achieve its retaliatory purposes by acting 
within its own territorial domain and thus cannot avoid interference 
with the sovereign prerogatives of a foreign state; 

(10) That the user of force seek a pacific settlement to the underlying 
dispute on terms that appear to be just and sensitive to the interests of 
its adversary; 

(11) That the pattern of conduct of which the retaliatory use of force is an 
instance exhibits deference to considerations (1)-(10), and that a 
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disposition to accord respect to the will of the international community 
be evident; 

(12) That the appraisal of the retaliatory use of force take account of the 
duration and quality of support, if any, that the target government has 
given to terroristic enterprises. 


The second item has been criticized as too demanding in that it tends to blur 
the distinction between reprisals and self-defense. It is too restrictive to insist 
that reprisals be limited to situations involving a need to protect “territorial 
integrity,” et cetera. Similarly, the tenth item has been criticized as overbroad. 
It may be excessive to demand not only that in the specific circumstances the 
reprisal be reasonable, but also that the claimant state be acting reasonably in 
relation to the basic dispute underlying the tension.'** These criticisms are 
minor, however, in view of the potential contribution the framework could 
make toward assisting decisionmakers in evaluating whether to undertake a 
particular use of force and what if any reprisal action might be initiated in 
response to state-sponsored terrorist attacks against U.S. property or citizens. 
The formulation could help influence decisionmakers to adopt a course of 
conduct that will be viewed as reasonable from an objective point of view. This 
is important if the reprisal is to receive conditional, i.e., de facto approval 
within the international community. It may have the additional benefit of 
precluding reprisals in doubtful cases. 


4. Geneva Convention Limitations on Reprisal a 


In any armed conflict certain persons have by international treaty been 
given a-status of immunity from attack.'** The 1949 Geneva Conventions for 
the Protection of War Victims’ have prohibited all reprisals 
against P.0.W.’s, protected civilians, and militarily ineffective combatants, 
that is those who are wounded, sick, or shipwrecked.’ The Geneva 
Diplomatic Conference of 1974-1977 adopted a series of prohibitions that not 
only reaffirmed the immunities granted to those individuals protected by the 








131. Falk, supra note 118, at 441-42. 

132. Bowett, supra note 46, at 27-28. 

133. The four Geneva Conventions apply to all parties of all inter-state armed conflicts, whether 
or not they take the form of a declared war. Levenfield, supra note 121, at 23 n.74. 

134. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in the 
Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114, T.I.A.S. No. 3362; Geneva 
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 
Members of the Armed Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, T.LA.S. No. 3363; 
Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 
3316, T.LA.S. No. 3364; Geneva Convention Relative to the Protection of Civilian Persons 
in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, T.I.A.S. No. 3365. All four Geneva 
Conventions entered into force with respect to the United States on Feb. 2, 1956. 

135. Mallison & Mallison, The Juridical Status of Irregular Combatants Under the International 
Humanitarian Law of Armed Conflict, 9 Case W. Res. J. INT'L L. 29, 53-54 (1978). 


37 








1985 


1949 conventions, but also extended the circle of protected persons to include 
virtually everyone except effective combatants.'* Indeed, under Protocol I, the 
. only remaining lawful form of reprisal in a situation of international armed 
conflict of any military significance would be against enemy combatant 
~ personnel.” 
The restrictions on reprisal contained in the Geneva Conventions arguably 
apply to both peacetime and belligerent reprisals. This is because Article 2 of 
each of the 1949 Geneva Conventions declares: 


In addition to the provisions which shall be implemented in peacetime, the 
present Convention shall apply to all cases of declared war or of any other 
armed conflict which may arise between two or more of the High 
Contracting Parties even if the state of war is not recognized by one of 
them. (emphasis added). 


As a reprisal carried out by military forces probably constitutes “armed 
conflict”, particularly if carried out against military forces, the Geneva 
Convention limitations on reprisals would apply to such reprisals undertaken 
against states guilty of sponsoring terrorist activity. Therefore, while the 
reprisal may not constitute a “belligerent” attack, it would constitute armed 
conflict.** Indeed, one commentator defines armed conflict simply as: “[A] 
situation characterized by relatively intense degrees of violence conducted by 
states and other parti-inants including organized resistance movements.”'” 
Reprisals need not always involve armed force, such as when an embargo is 
employed, however, reprisals such as naval bombardment, blockade, or troop 
intervention, clearly anticipate some degree of violent action. 

One of the primary goals of the Geneva Conventions, the protection of the 
civilian population, necessarily implies certain distinctions between combatants 
and non-combatants and between military and non-military objectives. Some 
authorities express a profound pessimism as to the possibility of maintaining 
these distinctions. Protocol I resolves this matter, however, by stipulating that 
“tin case of doubt whether a person is a civilian, that person shall be considered 
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a civilian.” Moreover, General Assembly Resolution 2444 (XXIII) affirms 
“that it is prohibited to launch attacks against the civilian population as such.” 
With respect to the question of whether and to what extent the civilian 
population may be made to suffer the consequences of attacks on military 
objectives, it states “that distinction must be made at all times between persons 
taking part in the hostilities and members of the civilian population to the 
effect that the latter be spared as much as possible.” '*’ Additionally, attacks 
on an offending state’s territory may be unjustifiable on account of the damage 
caused to the civilian population, notwithstanding the fact that military targets 
also suffer. In short, by restating the customary international law, Resolution 
2444 prohibits (or rather affirms the existing prohibition) armed attacks on 
another state’s territory which are either indiscriminate or directed against the 
civilian population as such.’ 

One final but important consideration involving reprisals against civilian 
populations concerns the objective effectiveness of such measures. Recent 
experience has been decidedly negative. While the short term effect of such 
measures has been uncertain, in the long run they are likely to produce the 
opposite effect to the one intended. Rather than deter further acts of 
aggression, the moral resistance of the victims of the reprisal is strengthened 
which, rather than ending the conflict, often prolongs it. 

One commentator, weighing the questionable effectiveness of reprisals 
against the obvious inhumanity of reprisals directed against civilian popula- 
tions has concluded that reprisals, in any context, directed against civilian 
populations “are so much at variance with the fundamental concepts of the law 
of ‘reprisals that they can hardly be regarded as anything but highly 
reprehensible.'** Query, however, if the reprisal is in response to a prior 
violation of international law, itself directed against civilians. 


IV. WAR POWERS RESOLUTION: EFFECT ON THE USE OF 
MILITARY FORCE IN RESPONSE TO STATE-SPONSORED 
INTERNATIONAL TERRORISM 


The Vietnam War gave rise to Congressional distress over undeclared 
“Presidential” wars, and with the Cambodian invasion of 1970, Congress 
began seriously to pursue legislation to curb presidential power. The War 
Powers Resolution was the result. The resolution represents the first and most 
fundamental effort by Congress to move away from attempts to affect foreign 
policy simply by withholding funds. Instead, it sought a position of “‘policy co- 
determination” with the Executive. In this regard, Congress passed the 
resolution with the aim of ensuring improved consultation and true sharing of 
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foreign affairs decisionmaking. Procedures were established which require the 
President to consult with, and to report to, Congress before taking a foreign 
- policy position, particularly one with national security implications.'“* The 
War Powers Resolution’s major purpose, Senator Jacob Javits has suggested, 
was to impose on the Presidency . . . the necessity to stop, look and listen, 
and to take prudent counsel when a military operation is suggested.”'* 
In considering military options for combatting state-sponsored terrorism, 
U.S. decisionmakers must consider the War Powers Resolution, whether U.S. 
Forces are involved in anti-terrorist operations labelled as preemptive, 
responsive, or retaliatory, if such forces will be introduced “into hostilities, or 
into situations where imminent involvement in hostilities is clearly indicated.” 


A. The War Powers Resolution 
The War Powers Resolution’ states as its goal: 


It is the purpose of this joint resolution to fulfill the intent of the framers 
of the Constitution of the United States and ensure that the collective 
judgement of both the Congress and the President will apply to the 
introduction of United States Armed Forces into hostilities, or into 
situations where imminent involvement in hostilities is clearly indicated 
by the circumstances, and to the continued use of such forces in hostilities 
or in such situations.’*’ 


In section 2(c), Congress sets forth the circumstances under which it considers 
the President is authorized to intcoduce U.S. Forces into hostilities: 


The constitutional powers of the President as Commander-in-Chief to 
introduce United States Armed Forces into hostilities, or into situations 
where imminent involvement in hostilities is clearly indicated by the 
circumstances, are exercised only pursuant to (1) a declaration of war, (2) 
specific statutory authorization, or (3) a national emergency created by 
attack upon the United States, its territories or possessions, or its [A]rmed 
[Florces.!* 


The President will most likely use his “national emergency” authority in 
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combating state-sponsored terrorism.'” 

It is noteworthy that the national emergencies cited in the resolution include 
“attack upon the United States, its territories or possessions, or its [A]rmed 
[Florces.” Attacks upon a state’s territory are universally accepted as justifing 
the use of armed force in self-defense. By including both attacks on territory 
and attacks on the [A]rmed [FJorces as instances of “national emergency” the 
resolution suggests that the inherent right of national self-defense includes the 
right to defend U.S. [A]rmed [FJorces wherever situated. 

Section 3 of the resolution requires that the President “in every possible 
instance shall consult with Congress” before sending American troops “into 
hostilities or into situations where imminent involvement in hostilities is 
clearly indicated by the circumstances.”! History has demonstrated the 
difficulty of achieving meaningful consultation under the resolution. A wide 
gulf separaies the understanding of consultation in the two branches of 
government. Senator Javits cited the consultation provision as “the pressure 
point most vulnerable to circumvention and manipulation.””!*' Citing the need 
to maintain security prior to commencing military operations, Presidents have 
either ignored or accorded only perfunctory attention to the consultation 
provision. 

Section 4 requires that the President report within forty-eight hours when, 
absent a declaration of war, he introduces American Forces (1) into hostilities 
or into situations where imminent involvement in hostilities is clearly indicated 
by the circumstances; (2) into the territory, airspace or waters of a foreign 
nation, while equipped for combat, except for deployments which relate solely 
to supply, replacement, repair, or training of such forces; or (3) in numbers 
which substantially enlarge United States Armed Forces equipped for combat 
already located in a foreign nation.'*” Within sixty days after the report is 
submitted or is required to be submitted, whichever comes first, section 5 
directs that “the President shall terminate any use of United States Armed 
Forces with respect to which such report was submitted (or required to be 
submitted).” Section 5 does not apply, however, if Congress declares war, 
enacts specific enabling legislation, extends the sixty-day period, or “is 
physically unable to meet as a result of an armed attack upon the United 
States.” Section 5 further directs that whenever American Forces “are engaged 
in hostilities outside the territory of the United States” in the absence of 
specific authorization, “such forces shall be removed by the President if the 
Congress so directs by concurrent resolution.’* 
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B. The Resolution in Practice 


Three examples of Congressional-Executive interaction under the resolution 

” provide insight into how the resolution may effect U.S. responses against state- 

sponsored terrorism. These are: (1) the 1975 seizure of the U.S. freighter 

Mayaguez off Cambodia, (2) the 1976 Korean “‘tree-cutting incident,” and (3) 
the 1980 Iranian hostage rescue attempt.’ 


1. The Mayaguez 


On May 12, 1975, a motor torpedo boat from the new Khmer Communist 
government in Cambodia fired on the Mayaguez, a U.S. freighter carrying a 
crew of 39 Americans, as it moved in waters off Cambodia. When the ship 
stopped, forces from the torpedo boat boarded. After word of the incident 
reached the President, diplomatic approaches were initiated in an attempt to 
obtain release of the ship and crew. The President also ordered the deployment 
of various U.S. military assets, including the aircraft carrier USS Coral Sea and 
her accompanying battle group and 1,100 marines from Okinawa to Utapao 
airbase in Thailand. 

On May 13th, the Cambodians put the crew of the Mayaguez on fishing 
boats near Koh Tang Island. The Mayaguez had also been anchored near Koh 
Tang, about 34 miles off the Cambodian coast. Throughout the day, American 
reconnaissance aircraft and Cambodian gunboats exchanged fire. When it 
appeared the Cambodians were attempting to move the crew to the mainland, 
the President pressed ahead militarily, ordering air attacks on the gunboats. 
By the morning of May 14th, hostilities had escalated such that six 
Cambodian gunboats had been damaged or destroyed. In the meantime the 
Cambodians had transported the crew to the Cambodian mainland. Late in the 
afternoon of May 14th, President Ford issued orders to commence military 
operations in the Gulf of Siam and Thailand. Ultimately, the Cambodians 
released the crew and the Mayaguez was recaptured. American forces suffered 
15 killed, 50 wounded, and 3 missing and presumed dead. Khmer losses were 
set at 25 to 30.’ 

In the aftermath of the incident, two War Powers issues arose: (1) did the 
President adequately consult with Congress before ordering military action; 
and (2) was the President acting within his legitimate authority as 
Commander-in-Chief when he directed the commitment of U.S. Armed Forces 

—t6 the rescue attempt.’ 

While there were differences of opinion, it was generally conceded that 
President Ford “informed” rather than “consulted” with Congress prior to the 
introduction of U.S. Forces into the rescue effort. As to the second issue, 
Congress generally supported the inherent constitutionality of the President’s 
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use of armed force to rescue the Mayaguez and its crew. 

The Mayaguez offers two lessons concerning the use of military force as a 
response to state-sponsored terrorism. In any military operation, it is essential 
that the details of the mission and the mission itself be disclosed to as few 
people as possible. To do otherwise is to jeopardize the mission. Following the 
Mayaguez rescue, State Department Legal Adviser Monroe Leigh explained, 
“The President was extremely apprehensive that there be no breach of security 
in advance of the time that they actually were landed, so there were strong 
arguments for not revealing that information, even to a select group of 
Members, very much in advance of the time it was to occur.”! 

President Ford thereby established early that War Powers “consultation” 
would be observed only to the extent that the security of the mission permitted, 
and that this decision is made by the President and his advisors. This lesson 
will not be lost on future Chief Executives considering military responses to 
terrorism. Equally forceful arguments can and will be made that operational 
security precludes congressional consultation until after the anti-terrorist 
operation has commenced. 

The other lesson of the Mayaguez experience is acceptance of the concept 
that the President’s inherent constitutional powers include the authority to 
rescue American citizens abroad. If the President’s constitutional authority 
includes the inherent power to rescue American citizens abroad, it arguably 
includes the power to protect these same citizens, particularly if there is clear 
evidence of an imminent threat to their lives.’ Protection might be 
undertaken through preemptive actions against targets posing imminent 
threats, action undertaken following a terrorist attack but intended to prevent 
future, foreseeable terrorist attack, or strikes undertaken in reprisal that are 
intended to punish the initiators of the aggression and deter future aggression. 
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2. The Korean Tree-Cutting Incident 


On August 18, 1976, a work party of American and South Korean military 
personnel under the U.N. command flag approached a tree in the joint 
security zone inside the demilitarized zone (DMZ) separating North and South 
Korea. The tree’s foliage was blocking the line of sight between U.N. command 
post guards. Although warned earlier by the North Koreans about touching the 
tree, the party began to trim the branches. A North Korean party came to the 
scene. Shortly thereafter, without warning or provocation, the North Koreans 
attacked the U.N. party with ax handles and clubs. In the five-minute melee, 





157. Id. at 216. 
158. Id. at 213. 


159. Some would argue this authority is found in international law in a state’s right to intervene 
to protect its nationals. U.S. Presidents have used this rationale in introducing American 
Armed Forces into the Dominican Republic and most recently Grenada. The doctrine is not 
without controversy, however. 
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two American officers were killed and four U.S. Army and four South Korean 
enlisted men were wounded. 

In a show of force on August 21st, the United States, under U.N. flag, sent 
‘ an armed force of 300 soldiers, accompanied by tactical air support, into the 
DMZ where, without further incident, they cut down the tree. Other military 
deployments also included moving two squadrons of tactical aircraft to Korea, 
ordering the Midway carrier task force to the area, conducting daily B-52 
flights from Guam over Korea, and raising the U.S. worldwide defense alert 
status. 

Following the incident, the question arose whether the consultation and 
reporting provisions of the War Powers Resolution had been appropriately 
applied. The view of the executive branch, based largely on Department of 
Defense arguments, was that American Forces would not be involved in 
hostilities because such an overwhelming show cf force would be mounted to 
accompany the tree-cutting foray that the North Koreans would be unlikely to 
attack while the operation was underway.'” Hence, neither prior consultations 
nor an after action report to Congress are required when an “overwhelming” 
force is employed. It is unlikely this was Congress’ intent when it enacted the 
resolution. It is difficult, if not impossible, to predict whether an adversary 
views a show of force as so overwhelming to restrain his freedom of action. The 
difficulties the Soviet Union is experiencing in Afghanistan clearly demon- 
strate the inability to predict an adversary’s reaction. Although confronted with 
an overwhelming show of Soviet military might, the Afghani rebels persist in 
resisting the Soviets.’ 

Future Chief Executives may attempt to rely on the precedent of the Korean 
tree-cutting incident to entirely avoid the consultation and reporting require- 
ments of the War Powers Resolution in responding to state-sponsored 
terrorism. It may be argued that military attacks will be executed by a force so 
overwhelming (at least technologically, if not in actual numbers) that the target 
state will be unable to respond, hence, no hostilities will result. The distinction 
that must be remembered, however, is that the Korean tree-cutting incident 
involved only the show of force, not the actual use of force. The actual use of 
force, as is surely contemplated in any military action against state terrorists, 
would involve the introduction of U.S. Forces into hostilities or situations 
where hostilities were clearly indicated, and thus require compliance with the 
consultation and reporting provisions of the resolution. 


3. Iranian Hostage Rescue Attempt 


On November 4, 1979, the American Embassy in Tehran was stormed by 
Iranian militants. The seizure of the Embassy resulted in 50 American 
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diplomatic personnel being held hostage in exchange for the extradition of the 
exiled Shah of Iran from the United States. On November 28th, a U.S. Navy 
Task Force led by the carrier USS Kitty Hawk joined other U.S. naval 
elements in the Arabian Sea. That same day, President Carter warned Iran 
about any mistreatment of the hostages, threatening grave consequences 
should they be harmed. Nevertheless, over the next several months a number 
of diplomatic resolutions were fruitlessly explored. 

By April 1980, frustration over the hostage situation had reached a critical 
point. The President spoke of military action as the “next step available” and 
rumors persisted that military action was being considered. On April 25, 
1980, the White House issued a statement that a military operation aimed at 
rescuing the hostages had been attempted but cancelled because of equipment 
failure.’ 

In applying the provisions of the War Powers Resolution to the rescue 
attempt, the President was given high marks insofar as the reporting 
requirements of section 4 were concerned. There was congressional concern, 
however, regarding the lack of prior consultation. The administration defended 
its failure to consult based on the concept that the President has the 
constitutional authority within the resolution for rescue missions, authority 
provided by the Constitution, case law, and the legislative history of the 
resolution. The Mayaquez incident was also cited in support of the President’s 
position.’ 

The Carter administration maintained that consultation was not called for 
because, as of the night of April 24th, U.S. Forces had not yet been introduced 
into hostilities or a situation involving imminent hostilities. Moreover, the 
President contended that there was an inconsistency between sections 8(d)(1) 
and 3 of the resolution, an inconsistency that might raise “grave issues as to 
the constitutionality of section 3.” The alleged inconsistency stemmed from the 
President’s “inherent constitutional authority to conduct rescue operation[s] 
dependent on surprise.” Consequently, the President’s advisors opined there is 
“reasonable ground to believe that prior consultation would unreasonably 
endanger the success of the operation and the safety of those to be rescued.” 

While the administration emphasized it did not regard the situation as a 
precedent for avoiding consultation with Congress nor did it contend that “the 
President is free to avoid consultations in any case where he desires 
secrecy,”'© the fact remains that the resolution was interpreted to conform to 
the exigencies of the moment as perceived by the President.’ Again, 
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consultation was deemed secondary relative to the “security of the mission”, 
and “hostilities” was narrowly defined. 

As did the Mayaguez experience, the Iranian hostage rescue attempt stands 
as precedent for minimizing War Powers consultation with Congress prior to 
using military force against state-sponsored terrorism. Operational security 
may be cited to avoid congressional consultation. The Iranian hostage 
experience also further dilutes the meaning of hostilities. This is because the 
Carter administration contended that the early stages of the rescue did not 
involve the introduction of forces into hostilities. While this may literally be 
true, the rescue attempt introduced 90 heavily armed U.S. soldiers, eight 
helicopters, and other military hardware into Iranian territory. If not 
“introduced into hostilities” surely these troops were introduced into a 
“situation where imminent involvement in hostilities [was] clearly indicated by 
the circumstances.” The Carter administration’s reading of hostilities is 
considerably narrower than would seem to be warranted by the discussions 
preceding the resolution.'® 


C. Effect of the War Powers Resolution on U.S. Military Responses to 


Terrorism 


Generally, the War Powers Resolution, as its application has evolved from 
practice, is not likely to have significant impact on Presidential decisionmaking 
in combating state-sponsored terrorism. Security requirements mandate that in 
order to ensure the safety of the participants and allow the mission the greatest 
opportunity for success, few will have knowledge of the mission. As maintained 
by successive Presidents, mission security and congressional consultation are 
not compatible. It is unlikely, therefore, that Presidents contemplating attacks 
against terrorist targets will consult with Congress prior to the strike. 
Accordingly, the War Powers Resolution consultation requirement is not likely 
to produce or result in “meaningful consultations” prior to Presidential 
invocation of military force against state-sponsored terrorists. 

The definition of hostilities has also proven to be troublesome. As can be 
seen from experience under the resolution, introduction into hostilities or 
imminent hostilities has been defined so as not to include situations which 
involve the “overwhelming” show of force or situations where, although fully 
armed combat troops are “introduced” into a hostile situation, shots are not yet 
fired. What impact this will have on War Powers compliance in the anti- 
terrorism context depends on the nature of the military mission and how the 
President chooses to apply the resolution. It is difficult to conceive of a 
military operation launched against a terrorist target in anticipation of, or 
response to a terrorist attack, or by way of reprisal that does not involve the 
introduction of U.S. Armed Forces into hostilities or their imminent involve- 
ment in hostilities. It seems clear, however, that even if consultation is not 
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observed, most uses of military force in response to state-sponsored terrorism 
will require that the President report to Congress after the use of military 
force. 

A final thought on the War Powers Resolution concerns the evolution of the 
President’s inherent constitutional powers. In connection with both the 
Mayaguez rescue and the Iranian hostage rescue attempt, the inherent power of 
the President to rescue American citizens abroad was cited as authority for 
Presidential action. The suggestion that the President’s authority to rescue 
American citizens is inherent expands what Congress initially considered to be 
the President’s inherent authority in section 2(c) of the resolution. In the future 
this expanded concept of Presidential authority may make it easier for the 
President to justify the use of armed force not only to rescue American citizens 
abroad but to protect such citizens from imminent terrorist attack, from further 
attack, or in reprisal for past attack. 


V. CONCLUSION 


The United States does not face easy choices in its effort te halt the 
spreading plague of state-sponsored terrorism. This article has attempted to 
highlight the considerations that decisionmakers must address in formulating 
military responses. 

Responses premised upon self-defense will not offer the ready answer as 
some believe. Self-defense is a limiting doctrine in the sense that not every 
violation of a state’s rights warrants resort to national self-defense. Only 
violations of a state’s “essential interests” can justify a response based on 
national self-defense. In the context of the American marines in Beirut, the 
question is whether the attack constituted an attack upon or threat to 
“essential national interests.” Armed forces most assuredly can defend 
themselves, but to what extent their right to unit self-defense and a state’s right 
to use force in national self-defense against states sponsoring terrorists are the 
same is not so self-evident. 

Reprisals pose their own problems, many of which are significant. The word 
reprisal conjures up notions of revenge, retaliation, colonialism, and an “eye 
for an eye” approach to resolving international disputes. More important, 
however, then the rhetorical concerns are the practical problems. Reprisals 
frequently increase the level of violence as reprisal begets counter-reprisal and 
so on. Reprisals also tend to harden the resolve of the victims of the reprisal as 
the victims are often not the perpetrators of the act prompting the reprisal. 

Perhaps most important is the effectiveness of using any military force in 
response, particularly responses of a retaliatory nature. Can terrorism truly be 
““deterred‘? If, as some believe, it cannot until the root causes of terrorism are 
eliminated, then the United States, in opting to use military force, exposes 
itself to criticism that it is only concerned with responding or reacting to the 
problem rather than solving the problem. By responding with military force, 
the U.S. legitimizes the escalating use of military force. Many argue, however, 
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and with good reason, that there is no alternative, that the time is ripe to use 
military force because the threat responds to little else. Whether this is true or 
not, those in a position to decide whether to use such force must be mindful of 
the long-term consequences for the United States and the international 
community. 
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THE APPLICATION OF FORENSIC HYPNOSIS 
TO COURTS-MARTIAL 


Lieutenant D. F. O’Connor, Jr., JAGC, USNR*® 


This article provides an introduction to hypnosis and an in-depth 
analysis of Federal and state cases which address the use of hypnotically 
derived testimony at criminal trials. Since the Court of Military Appeals 
has not yet addressed the subject, Lieutenant O’Connor recommends the 
procedures to follow in order to increase the chances of gaining admission 
of hypnosis-related testimony at courts-martial. As a note of caution, 
Lieutenant O’Connor recommends that hypnosis be used only under 
limited circumstances and after following stringent procedural safeguards. 


I. INTRODUCTION 


In 1778, Franz Anton Mesmer “discovered” a superfine fluid that he 
claimed penetrated and surrounded all bodies, and which he called “animal 
magnetism.””' Mesmer allegedly used this fluid to heal sick persons of illnesses 
that included dropsy, paralysis, gout, scurvy. blindness and accidental 
deafness.” Although most scientists now discount the mystical theories that 
formed the foundation of Mesmerism in eighteenth century Europe, the current 
phenomena of hypnosis is a direct descendant of Mesmer’s arcane art.’ This 
ancestry of hypnosis is evident from the wide-spread interest that it receives 
from the modern-day healing arts,* although there still exists confusion as to 
the nature of hypnotic phenomena.° 

This article will provide trial attorneys practicing in military forums with an 
algorithm to follow when trying to incorporate hypnotic phenomena into the 
presentation of their case at court-martial. This article assumes that the 
hypnotic phenomena most frequently used by trial attorneys is the ability of 
hypnosis to enhance the recollection of witnesses, and will focus on the utility 
of this particular aspect of hypnosis. It will explore the diverse Federal, state, 
and military approaches to this unique area, and finally will develop and 
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explain the foundational precedents to presentation of hypnotically-refreshed 
testimony at court-martial. Prior to commencing this analysis, however, it will 
_ be helpful to explore the phenomena of hypnosis as it is understood today. 


A. Hypnosis in Perspective 


A fundamental debate exists among mental health professionals regarding 
the very existence of hypnosis. Some theorists believe that hypnosis does not 
exist as a separate state of consciousness apart from the “ordinary” changes in 
the state of consciousness induced in the mind of, for example, a listener 
during a conversation. 


We believe that all communication is hypnosis. That’s the function of 
every conversation. Let’s say that I sit down for dinner with you and begin 
to communicate about some experience . . . [M]y intent is to induce in 
you the state of having some experience about . . . (what I am talking 
about). Whenever anyone communicates, they’re trying to induce states in 
one another by using sound sequences called “words”.° 


The debate over the existence of hypnosis is fueled by the inability of some 
to be hypnotized, coupled with the belief that if a phenomena has any objective 
reality it should be predictable and capable of duplication: 


Although the controversies do not . . . concern the reality of hypnotic 
phenomena, the differences in conceptualization have sharpened some 
empirical issues. Because we seem able to find out more about individual 
differences among those who can and cannot be hypnotized than about 
specific indices of the hypnotic state, the alternatives have become 
polarized over an issue between ¢rait and state. The non-state theorists 
. . object to hypnosis as a special state of consciousness. Accepting the 
state concept would imply that hypnosis is a change from normal, just as 
sleep differs from waking, or drunkenness differs from sobriety . . . . 
However . . . individual differences that characterize the more and the 
less hypnotizable represent an ability component, which we may call a 
trait of hypnotic responsiveness. It is possible to hold to a strict trait 
theory, denying a state of hypnosis, or to hold to an extreme state theory, 
under the assumption that everyone can enter the state of hypnosis if 
circumstances are favorable . . . . Those who accept both trait and state 
recognize differences in hypnotizability, but are aware that even the highly 
hypnotized person is not in the hypnotic state all of the time.’ 


People differ widely in their ability to be hypnotized, ranging from those 
who are very easily hypnotized to those who are totally unresponsive to 
hypnotic influence. 





6. R. BANDLER & J. GRINDER, FROGS INTO PRINCES 100 (1979). 
7. E. Hitcarp & J. HitcarD, HyYPNosis IN THE RELIEF OF PAIN 14 (1975). 


50 





Naval Law Review Vol. 34 


Records kept on nearly 20,000 cases by various investigators in the 
nineteenth century showed that roughly ten percent of the subjects were 
refractory or essentially nonsusceptible to hypnosis; about 30 percent 
reached only a drowsy-light state; another 30 percent reached a moderate 
state, and the rest reached a deep state, often called ““somnambulistic” by 
analogy with sleepwalking.® 


The observations of the nineteenth century have proven to be consistent 
with experiments conducted in the twentieth century by psychologists studying 
the nature of hypnosis in more controlled settings.’ The fact that not everyone 
can be hypnotized poses the problem of distinguishing between a subject who 
is feigning hypnosis and a subject who is actually hypnotized. This concern has 
led to the creation of a number of subtle tests employed by experienced 
hypnotists to detect fakery;'® although, it is generally agreed that even 
hypnotized subjects can lie if it suits their purposes.'! Despite this uncertainty, 
however, there are some commonly-observed phenomena that are often 
associated with a hypnotic state. 

One such phenomena is a division of consciousness known as “dissocia- 
tion”.'? An example of dissociation is when a subject who, while listening to 
the suggestion of a hypnotist to experience a certain event; e.g., a forgotten 
memory or a numbness of the hand; wonders whether or not the experience 
will occur while the experience is actually occurring. “In other words, 


dissociation refers to a splitting off from each other of certain parts of the mind 
that normally interact.” 

Dissociation occurs regularly in every day life as well as during hypnosis’* (a 
fact which contributes to the state versus trait controversy discussed above). 


Mild dissociations are familiar events of every day life. They occur whenever 
we engage in two activities at once. For example, we eat dinner automatically 
while we pay close attention to a television program. We drive a car and talk 
politics with our passenger without giving much thought to the mechanics 
involved in controlling the automobile. A skilled pianist can play a well- 
rehearsed concerto while carrying on a spirited conversation with a colleague 
. . . In analogy with each of these activities, attention to the task is receded 
as the skill is mastered and becomes essentially automatic. Once it has been 
automatized, attention is free to be directed elsewhere, to the television 
screen or to the conversation... . 
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An altered state of consciousness is characterized by a shift in subjective 
experience or in psychological functioning that one perceives as distinctly 
_ different from the usual alert, waking consciousness. It is not possible to draw 

a fine line between minor dissociation and an altered state of consciousness 
- because they often shade gradually from one to the other... .’° 

In addition to dissociation, another phenomena usually observed is 
enhanced suggestibility.'° Hypnotized subjects will often accept suggestions to 
perform feats that they are unable to perform in the normal waking state such 
as the resurrection of a forgotten memory. As might be gathered, it is this 
aspect of hypnosis that gives the phenomena its utility to the legal profession. 

Other phenomena often reported by hypnotized subjects are varying 
awareness of surroundings, lethargy, amnesia, analgesia, anesthesia, and 
hallucination.” The presence or absence of various hypnotic phenomena are 
used by some hypnotists to gauge the depth of the hypnotic state,'® although 
the current opinion among many hypnotists tends to discount the usefulness of 
measuring depth.'” 

Hypnotic states (known as trances) are created in subjects through the use of 
‘induction methods.”° There are a limitless number of induction methods,”! 
although several have found popular acceptance and use by professional 
hypnotists. One such method is popularly known as “progressive relaxation.” 
Although various hypnotists employ this technique in various ways, this 
induction method usually consists of four discreet parts: (1) The situation is 
described to the subject as hypnosis; (2) suggestions of relaxation, drowsiness 
and sleep are administered; (3) cooperative instructions [are given] [e.g., “Keep 
np your attention and interest . . . cooperate”’] and (4) statements [are given] 
that it is easy to respond to suggestions and to experience the suggested 
effects.” 

The result of a successfully administered progressive relaxation induction 
technique is a subject achieving a state of deep relaxation or lethargy that is 
usually associated with a hypnotic trance. Once the trance-state is achieved, 
therapeutic suggestions are then administered by the hypnotist to allow the 
hypnotized subject to achieve a specific goal, such as recalling a forgotten 
event. 

Hypnosis can be used in criminal investigations to aid witnesses in recalling 
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details of events which they are having difficulty remembering. This memory- 
enhancing aspect of hypnosis is called “hypermnesia”. The reliability of 
hypnotically refreshing a witness’s memory, however, is subject to continuing 
debate. The results of hypnotic procedures were originally deemed to be so 
unreliable as to be inadmissible at trial by express prohibition in the Manual 
for Courts-Martial.% The subsequent deletion of this prohibition from the old 
manual theoretically opened the door to hypnotically-refreshed testimony.” 
The new Manual for Courts-Martial is similarly silent on this point,” 
indicating that this evidential door remains ajar. The following section 
discusses the form that hypnotically refreshed testimony is likely to take when 
presented to an attorney by Federal investigators. 


II. FBI GUIDELINES 


The Federal Bureau of Investigation (hereinafter referred to as the FBI) has 
established a procedure whereby certain witnesses may have their memories 
hypnotically refreshed. This procedure is controlled by guidelines first 
promulgated by the Department of Justice in 1968 and most recently revised in 
1979.” Witnesses subject to hypnotic refreshment under the FBI’s policy are 
those involved in “selective Bureau cases,” such as bank robberies, kidnap- 
pings, extortions, or crimes of violence.” 

The key to the FBI’s hypnotic-refreshment program is the “Hypnosis 
Coordinator,” a specially-trained agent who oversees the entire memory- 
refreshment process. 


The hypnotic session should be attended by the hypnotist and the 
specially trained Bureau agent (hypnosis coordinator) who will act as 
liaison with the hypnotist. It must be clearly understood that the hypnotist 
is charged with the responsibility of supervising the hypnotic session and 
must remain physically present throughout the proceedings. The hypnosis 
coordinator is qualified to question the witness or victim while under hypnosis, 
but will not conduct the hypnotic induction or terminate the hypnotic state 
. . . - (emphasis added).”? 


The FBI’s hypnosis coordinators were originally trained in response to the 
inconsistent results that the FBI obtained when dealing with the peculiarities 
of individual hypnotists.*° 
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Some agents contacted doctors who did not want anyone present, except 
the witness and the doctor, during the hypnosis interview. Other doctors 
did not want video tapes made of the session. These and other problems 
were not in keeping with the legal needs of either the FBI or prosecuting 
attorneys... .*! 


The coordinators act as a standardizing influence over the hypnotic sessions. 
They serve to keep the session within the broad procedural requirements of the 
FBI guidelines despite the differing approaches of various hypnotists. 
Essentially, there are six procedural guidelines to follow when subjecting a 
witness to hypnotic refreshment: (1) Written permission should be obtained 
from the witness to conduct the hypnotic interview; (2) audio or video tape 
recordings should be made of the entire session; (3) all information gained 
from the subject should be independently corroborated; (4) the hypnosis 
coordinator should question the subject during the session; (5) the agent 
assigned to the case should be present; and (6) the number of persons present 
in addition to the hypnotist, hypnosis coordinator, and special agent should be 
kept to a minimum.” 

The FBI, in recognizing the danger of inadvertently influencing the 
hypnotized subject due to his or her highly suggestible state, has divided the 
hypnotic session into three segments. In the first segment, the hypnotist 
explains to the subject the nature of hypnosis, the purpose of the session, and 
determines whether or not the subject is a suitable subject for hypnotic 
memory refreshment. In the second segment, the witness relaxes and attempts 
to remember as much as possible. The witness is not hypnotized during this 
segment. The third and final segment is the actual hypnotic induction, during 
which the subject is again asked to recall as much as possible. In addition, a 
general recommendation for conducting all three segments is that the hypnotist 
and coordinator know as little about the case as possible, so as to avoid an 
inadvertent hint given to the hypnotized subject which would affect the 
integrity of the answers solicited.* 

Clearly, the first segment of the session is designed to put the subject at ease 
and to instill familiarity with the hypnotic phenomena. The second segment, 
recounting the details of the event as remembered without the aid of hypnosis, 
apparently affords the coordinator a yardstick with which to measure the 
amount of memory enhancement. In addition, should the subsequent hypnotic 
session be deemed by a court to be tainted, thereby rendering the testimony of 
the refreshed witness inadmissible, the pre-hypnotic recitation of remembered 
events might be admissible as a substitute for the post-hypnotic memories 
using a theory of witness unavailability, under the Federal and Military Rules 
of Evidence. 
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Military Rule of Evidence 804(a) defines the term “unavailable” for 
purposes of exceptions to the hearsay prohibition. Although not specifically 
addressed by this rule, a finding by the court that the memory of the witness is 
so tainted by the hypnotic session so as to render that witness incompetent to 
testify at trial could arguably amount to “unavailability” as contemplated by 
Military Rule of Evidence 804{a) (“inability to testify because of then existing 
physical or mental illness or infirmity”); or Military Rule of Evidence 804(a)(3) 
(“testifies to a lack of memory of the subject matter of the declarant’s 
statement”). 

This argument gains support from the use of the word “includes” in 804(a) 
which states, “ ‘Unavailability of a witness’ includes situations in which the 
declarant. . . .” (emphasis added). This phraseology clearly indicates that the 
list that follows Military Rule of Evidence 804(A)(1)-(A)(6) is merely 
illustrative and not exhaustive. 

It is recommended therefore that, before a hypnotic memory refreshment 
session is conducted, the proponent invoke R.C.M. 702 (MCM 1984) and 
depose the witness to be hypnotized, citing the Discussion of R.C.M. 702, 
which states that a “deposition may be taken to preserve the testimony of a 
witness who is likely to be unavailable . . . at the time of trial.”** At trial 
(assuming that the unavailability issue is won by the proponent) Military Rule 
of Evidence 804{b)(1) can then be cited as expressly excepting testimony given 
at a deposition from the prohibition against hearsay and used to support 
admission of that deposition’s contents into evidence. 

One note of caution should be heeded when dealing with this issue. Military 
Rule of Evidence 804 also states that: 


A declarant is not unavailable as a witness if the declarant’s exemption, 
refusal, claim of lack of memory, inability, or absence is due to the 
procurement or wrongdoing of the proponent of the declarant’s statement 
for the purpose of preventing the witness from attending or testifying.” 


This caveat would appear fertile ground for argument against the admission of 
a statement made at a deposition prior to the hypnotic session. It is 
recommended, therefore, that the proponent take every precaution possible to 
document both the pre-hypnotic statement as well as the reasons why the 
proponent considers hypnosis to be necessary, in order to be prepared for the 
remote possibility that the court might consider hypnosis to be “wrongdo- 
ing.”*° Conversely, the opponent of hypnotically refreshed testimony should 
invoke this section of the rule in circumstances where the proponent appears to 
be using hypnosis to improperly bolster the credibility of an otherwise 
incredible witness or, in an extreme case, to keep a witness from testifying in 
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court altogether. Since the term “procurement or wrongdoing” is not defined 
by the rule, application of this section by the military judge should be flexible 
enough to avoid abuses at trial. 

All military law enforcement agencies, including the Naval Investigative 
Service, follow guidelines identical to those promulgated by the FBI.*’ 
Although a useful investigative tool, it seems clear that these guidelines are not 
strict enough to get the resultant refreshed testimony admitted at courts- 
martial. The unsettled state of the law in this area is reflected by the 
recommendation appearing in a FBl-authored article to limit hypnotic 
refreshment “only to witnesses who will never testify.”** Such a limitation in 
the use of hypnosis, however, is both impractical and undesirable. 

First of all, it would appear to be difficult to ascertain, at the early 
investigatory level, all of those witnesses who will be needed to testify. Actions 
of eager investigators early in the development of a case could easily preclude 
admission of crucial testimony at trial. Additionally, hypnosis has such a 
profound effect on a person’s ability to recall* that to limit its use to only 
those witnesses who will not testify at trial is to deny a prosecutor or defense 
attorney a very useful tool in the development and presentation of a case. 

Military attorneys are recommended to follow a course of prudence. Cases 
initially should be screened for possible application of hypnotic refreshment. 
Once a possible application is identified, the attorney should contact the 
investigating agent in charge and ask that agent to clear all uses of hypnosis 
with the attorney prior to application of same. The attorney then should do 
everything possible to make the hypnotically-refreshed testimony admissible at 
courts-martial, i.e., assure that the procedural safeguards employed are 
sufficient to have the witness deemed competent to testify. A logical starting 
point would, therefore, be a review of all military cases that deal with the 
procedural requirements antecedent to admission. Unfortunately, until recent- 
ly,” there were no reported military cases that dealt with the issue of 
hypnotically-refreshed testimony. For this reason this discussion will initially 
focus upon the Federal courts to determine what procedures are followed to 
render such testimony admissible; then shall consider the states’ courts 
position on this issue; and will finally discuss the recently-adopted military 
approach. 


Ill. FEDERAL SURVEY ON HYPNOTICALLY REFRESHED 
TESTIMONY : 


In the Federal appellate court system, five circuits have specifically 
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addressed the issue of hypnotically-refreshed testimony. Of those five, only 
one, the Ninth Circuit, has expounded at length upon a procedure by which 
such testimony would be admissible at trial. Before turning to the Ninth 
Circuit, however, the decisions of the four other circuits which have addressed 
this issue—the First, Second, Fifth and Seventh—will be briefly reviewed. 


A. The First Circuit 


The most recent case on this point is found in the First Circuit case, Clay v. 
Vose The facts of this case revolve around the murder of a cab driver in front 
of a housing project in Boston.” Just prior to the time of the murder, a second 
cab driver, Dwyer, was parked in back of the victim and observed three men 
cross the street and approach the victim’s cab. 


[Dwyer] then observed them entering the [victim’s] cab . . . One of the 
men, later identified as James Watson, walked in front of Dwyer’s cab and 
looked Dwyer directly in the eye before entering the taxi. Dwyer watched 
the three men for no more than thirty seconds, and did not attach any 
particular significance to his observations at the time.” 


The cab driver parked in front of Dwyer was subsequently murdered and 
Dwyer was called upon by the police to pick out of a photo line-up the pictures 
of the men that he observed enter the victim’s cab.“ Dwyer was able to 
positively identify Watson, and tentatively identify a second man named 


Clay.” The police then asked Dwyer if he would unsoage hypnosis to help 
improve his memory of the men, and Dwyer agreed.” 


After Dwyer had examined the photographs, Detective Brady, the 
hypnotist, explained to Dwyer that, under hypnosis, he would see “‘a 
documentary of what had taken place,” “that the hypnosis would make it 
clear in [his] mind what [he] had seen the previous evening,” and that 
Dwyer “would be able to see [the events] in his mind just as if he were 
watching T.V.” Three assistant District Attorneys also attended the 
hypnosis session, as did three police detectives . . . Immediately after 
Detective Brady had hypnotized him, had instructed him to review the 
events, and had returned Dwyer to consciousness, Dwyer examined the 
same photo array he had seen before the session. He reiterated his 
identification of Watson, and was now positive that Clay’s photograph was 
that of one of the men he had seen the night of the murder.*’ 
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It is clear from the facts of the Clay case that, up to this point, the hypnotic 
refreshment session was unsuccessful in bringing additional facts into the 
memory of Dwyer. It did succeed, however, in making Dwyer more sure of the 
facts that he already remembered (i.e. that Clay was one of the men that he saw 
on the night of the murder). A second hypnotic session was similarly 
unsuccessful in aiding Dwyer to recall additional facts. The police made an 
audio recording of both sessions.” 

At trial, Dwyer testified that Clay was one of the three men who entered the 
victim’s cab on the night of the murder. Clay, however, produced an alibi 
witness (his foster mother) who testified that on the night of the murder Clay 
was at home with her for the entire night.*! “Clay himself took the stand and 
also testified that he was in his foster home on the night of the murder.” 

There was also conflicting testimony presented as to the effectiveness of the 

method used to hypnotize Dwyer. The defense claimed that the concept of a 
hypnotized person watching events on a television screen was an incorrect 
representation of the mental process involved in recollection, and was therefore 
misleading. 
The jury also heard extensive testimony concerning the hypnotic sessions, 
including a tape recording of each session. They heard conflicting 
testimony from Dr. Martin Reiser, who testified for the [prosecution], and 
from Dr. Martin Orne, Clay’s expert. Dr. Reiser testified that he approved 
of the technique that Detective Brady had used to induce hypnosis, and 
that, in his opinion, hypnosis was not highly significant in the instant 
case. Dr. Orne, on the other hand, criticized Detective Brady’s technique 
in conducting the sessions. He also gave his opinion that the hypnotic 
procedures used in this case profoundly increased Dwyer’s conviction 
about what he was saying without necessarily increasing the accuracy of 
the statements.* 


The trial judge admitted into evidence the fact of Dwyer’s pretrial 
identification of the photographs of Watson and Clay, the change of Dwyer’s 
confidence in the identification of Clay,“ and then instructed the jury at the 
conclusion of the evidence that the tape recordings of the hypnosis sessions 
were to be considered “solely for the purpose of deciding whether any 
identification made by Dwyer was the product of his own recollection and not 
one that was suggested to him either deliberately or inadvertently.” It is clear 
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that, in giving this instruction, the trial judge was concerned about the 
possibility that the recollection of Dwyer was affected by the presence of the 
three district attorneys and the three police detectives at the hypnotic 
refreshment session, as well as the fact that the hypnotist was himself a police 
detective. 


[I]f you should find, based upon all of the evidence that you heard, that 
this recollection was his own; then you may use it for whatever other 
purpose that you might have in connection with the evaluation of his 
testimony. If you are satisfied that it was not his own recollection beyond a 
reasonable doubt; then you should, of course, reject it, and reject it in its 
entirety. 


Clay was convicted of first degree murder. On appeal he argued that the 
“potential for effective cross-examination of a witness is destroyed by the 
process of hypnosis because hypnosis causes a witness to develop an 
unshakable confidence in the accuracy of his posthypnotic perception” 
regardless of whether such recollection is accurate.’ Arguing that the 
increased confidence makes it difficult for the jury to determine the credibility 
of the witnets, Clay claimed that the admission of Dwyer’s testimony violated 
his sixth amendment right to confrontation.™ 

The appellate court, howe~er, disagreed, and stated that the case was one in 
which the effect of hypnosis was “simply to increase the level of assuredness 
Dwyer had in his own prehypnotic recollection.”©’ The Clay court focused 
upon the trial judge’s instructions to the jury as an adequate safeguard to 
protect Clay against any “hypnotically-induced suggestion”; and then 
concluded that “[w]ithout determining the precise limits that federal constitu- 
tional constraints place on the admissibility of testimony of a previously 
hypnotized witness, we hold that, under the circumstances of this case, [the] 
right to confront and cross-examine was not violated.” 

It is clear that the holding of the Clay case is significantly limited by the fact 
that the attempt to hypnotically-refresh Dwyer’s memory failed. Had, however, 
the session resulted in the recollection of additional facts, it is possible that the 
appellate court would have scrutinized the procedures employed by the police 
in refreshing Dwyer’s memory. Although the trial judge, sub silentio, expressed 
concern over these procedures (i.e., the fact that the hypnotist was an agent of 
the prosecution and the fact that six other agents of the prosecution were 
present during the session), this concern, along with the failure of the 
procedures used by the police to conform to the procedures promulgated by the 
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FBI (discussed, supra), did not prompt the appellate court to address this 
procedural issue. 


B. The Second Circuit 


In the Second Circuit, the issue was addressed in the criminal case United 
States v. Miller.” This case, however, did not specifically discuss the 
admissibility of hypnotically-refreshed testimony. Rather it addressed the issue 
of a prosecutor’s duty, under the Jencks Act,” to disclose the fact of hypnosis 
to the defense; thereby addressing the »3e of hypnosis to refresh the memory 
of a witness sub silentio. 

There is some indication in the introductory dicta that said testimony might 
have been excluded by the trial judge even if the Government had adhered to 
the requirements of the Jencks Act. “[I]t is altogether plain that, if the defense 
had known of the hypnosis incident and the court had refused to allow its use at 
trial, the amount of other impeaching evidence against the witness . . . would 
not have avoided a reversal . aad 

This dictum was later modified, beaver; seeming to favor admission and 
relegating the issue of hypnosis to one of credibility, not competency. 


Still, as the record stands, the hypnosis had arguably placed at least some 
obstacle in the way of one of the most valuable protections accorded Miller 
by the Sixth Amendment - the possibility that the sanctity of the oath and 
effective cross-examination might lead (the witness) to recant his identifi- 
cation, or at least,*to admit doubt. The defense couid, and very likely 
would, have made this the capstone of its attack on the crucial witness for 
the prosecution, with what effect we cannot confidently say. 


The Miller court made it clear that the issue was the duty of disclosure (not 
the fact of hypnosis) and left the reader to glean the court’s position on the 
latter from its discussion of the former. 


We find it hard to disagree with the defense’s contention that at least part 
of the memorandum [pertaining to the hypnotically refreshed testimony] 
came within [the Jencks Act]. In any event, there was a sufficient 
likelihood of this that the memorandum should have been delivered to the 
court for inspection, and we think it plain that the judge would then have 
required disclosure of the hypnosis, even if he did not consider the 
memorandum producible under the Jencks Act.© 
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C. The Fifth Circuit 


The Fifth Circuit first dealt with this issue in 1973 when it briefly 
considered the civil case of Connelly v. Farmer.” In this one and one-half page 
opinion, the court merely concluded that, under the facts of that case, any error 
in excluding hypnotically-refreshed testimony at trial was not prejudicial to the 
party offering said testimony. The court based its conclusion on the fact that 
the witness’s memory was restored at a later stage in the proceedings, and he 
informed the jury how much information came from pure memory and how 
much was revealed to him through hypnosis.™ 

It is interesting to note, however, that in Connelly said memory restoration 
was the result of a “post-hypnotic suggestion”, i.e., while hypnotized the 
witness was told that his or her memory would return upon leaving the 
trance.” The court chose to ignore the apparent differences between “memory 
refreshed under hypnosis” (recounting events while hypnotized) and “memory 
refreshed by hypnosis,” (recounting events after being hypnotized) and focused 
instead upon the witness’s statement to the jury as to the precise origin of his 
memories. 

The issue arose again eleven years later in the case of United States v. 
Valdez.”° A store owner received a letter from the defendant threatening to 
poison food sold in nis store unless a ransom was placed in a specified location. 
FBI agents and Texas Rangers, one of whom was named Jackson, set up a 
“duck blind” surveillance on the location and left the ransom as instructed. 
Several vehicles were observed stopping at the location, and the license plates 
were noted and traced. One license plate was traced to the defendant, Joe 
Valdez.” 

The money, however, was never picked up. A few weeks later, a second 
extortion letter was received specifying another drop site. A pick-up truck was 
seen near this newest site. This truck was also determined to belong to Valdez, 
and Valdez’s fingerprints were subsequently found on the extortion notes. 

The major weakness of the Government’s case was that Texas Ranger 
Jackson did not remember ever seeing Valdez, recalling only that a pick-up 
truck matching the description of the truck that Valdez owned had been 
present at the first drop site. After Jackson submitted himself to hypnosis, 
however, he testified at trial that he remembered seeing Valdez at the first 
ransom site. 

In a highly articulate opinion that has the substantive depth of a law review 
article on point, Judge Rubin conducted a survey of the status of hypnotically- 
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refreshed testimony among the states.” Detailing some of the common dangers 
and pitfalls of hypnosis, the court stated that: 


[S]eparating true memory from pseudomemory is impossible for profes- 
sionals trained in hypnosis and even the subjects themselves. [footnote 
omitted] It can be no less difficult for laymen employing traditional legal 
methods. The proposition that the opportunity to cross-examine the 
previously hypnotized witness will allow the opposing party to display the 
inaccuracy of his testimony [footnote omitted] is rendered dubious by the 
nature of hypnotic influence.” 


The nature of “hypnotic influence” was explained by the court earlier in the 
opinion. 


Many memory theorists believe that what appears to be recall is actually a 
constructive process in which information received after an event is 
integrated by the mind into the memory representation of that event. 
According to this view, what appears to be a witness’s recollection of the 
event itself may, in fact, be a composite made up of of original recall, 
information learned from earlier and later events, suggestions-received- 
during-hypnosis, and the witness’s unconscious filling-in of missing details 
to make the story complete . . . . (emphasis added).”* 


It is this nature of “hypnotic influence” that makes a statement of a witness, 
as was made in Connolly v. Farmer,’° inherently unreliable. The witness may 
legitimately believe that certain memories were not the product of the hypnotic 
experience, and testify to such a belief in court as a fact. Yet these memories 
may well be “pseudomemory”, or images appearing as memory which are in 
fact the results of suggestion or imagination. (The FBI recognized and 
attempted to guard against this problem by recommending that the hypnotist 
and coordinator should know as little about the actual facts cf the case as 
possible). It is submitted that the inability of a subject to distinguish between 
memory and pseudomemory is the fatal flaw in the Connolly court’s ruling 
which admitted the testimony, based upon the witness’s statement as to how 
much he remembered, and the reason why the procedural safeguards to be 
discussed below are so critical to employ prior to hypnotically refreshing the 
memory of a witness. 

The Valdez court,”° in holding the testimony of the Texas Ranger to be 
inadmissible, expressly stated that it was not formulating a “per se rule of 
inadmissibility for cases not involving personal identification””’ and said that, 
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as long as the Federal Rules of Evidence 403 balancing test was employed, the 
testimony “might” be admissible. “If adequate procedural safeguards have 
been followed, corroborated post-hypnotic testimony might be admissible . . . 
Our decision does not make incompetent a witness who has been hypn 
tized.””® : 


D. The Seventh Circuit 


The Seventh Circuit dealt with the issue of hypnotically-refreshed testimony 
incidentally in the civil case Rucker v. Wabash Railroad Co .” In Rucker, the 
plaintiff's car stalled on the defendant’s railroad tracks. 


Cheryl Dunham [the passenger] jumped out of the car and unsuccessfully 
attempted to extricate her aunt [the driver] and to push the car off of the 
track. She then ran down the track away from the eastbound train and was 
impees when the train, which was approaching, propelled the car into 
her. 


Cheryl Dunham was subsequently hypnotized to refresh her recollection of 
the events immediately preceding her injury. A statement made and taped 
while she was under hypnosis was offered at trial upon redirect examination 
and was excluded by the trial judge. The court of appeals, in holding no error, 
based its decision upon the finding that the statement “did not clarify or 
explain any elements of her testimony called into question by cross- 
examination. It merely corroborated and restated her testimony on direct 
examination.”®! The Rucker court, then, dealt with the question of admission 
as one of relevency, not competency, and left open the possibility that, if the 
statement was relevant, the testimony may have been admitted. 

It is patent from the foregoing that the First, Second, Fifth, and Seventh 
Circuits have been presented with few.cases dealing with the topic of 
hypnotically-refreshed testimony. With the exception of Valdez in the Fifth 
Circuit, those few cases presented were disposed of by focusing upon issues of 
relevency but not upon competency, leaving the reader to extrapolate the 
applicability of the holding to the field of hypnosis. No such extrapolation is 
needed, however, in the Ninth Circuit. 


E. The Ninth Circuit 


The Ninth Circuit clearly recognizes the admissibility of hypnotically- 
refreshed testimony. In the case of United States v. Adams ,™ the court of 
appeals extended the use of hypnosis from civil to criminal trials, citing Kline 
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v. Ford Motor Co., Inc.,®* for the proposition that the fact that a witness’s 
memory was refreshed under hypnosis did not render the witness legally 
incompetent to testify. In Kline, an accident victim who was suffering 
retrograde amnesia was given hypnotic treatments. These treatments resulted 
in the restoration of her memory and gave her the ability to testify against the 
defendant at trial. The defense moved for a mistrial, arguing that the witness 
was not competent to testify to facts recalled under hypnosis. The trial court 
granted the motion and the case was appealed. 

The court of appeals, in reversing the trial court’s ruling, noted that 
competence refers to the condition of a witness at the time that testimony is 
offered. 


That her present memory depends upon refreshment claimed to have been 
induced under hypnosis goes to the credibility of her testimony, not to her 
competence as a witness. Although the device by which recollection was 
refreshed is unusual, in legal effect, her situation is not different from that 
of a witness who claims that his recollection of an event that he could not 
earlier remember was revived when he thereafter read a particular 
document.® 


Three years later, the court in United States v. Adams,® indicated in dicta the 
procedure to follow to assure the admissibility of hypnotically-refreshed 
testimony. 


We think that, at a minimum, complete stenographic records of interviews 
of hypnotized persons who later testify should be maintained. Only if the 
judge, jury, and the opponent know who was present, questions that were 
asked, and the witness’s responses, can the matter be dealt with 
effectively. An audio or video recording of the interview would be 
helpful.®” 


But there were procedural problems with the method of hypnosis used in the 
Adams case which prevented the testimony from being admitted at trial. “An 
uncertified hypnotist conducted the session. No record was made of the 
identity of those present, the questions asked, or the responses given.”™ 
Combining the texts of the two aforecited footnotes, the following steps, when 
taken at a hypnotic session to refresh the recollection of a witness, should 
assure the admissibility of the testimony at trial in the Ninth Circuit under the 
standard of Adams: 
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(1) Certified hypnotist conducts the refreshment session. 

(2) Complete stenographic records are kept of the session. 

(3) The names of ail persons present at the session are recorded. 
(4) An audio/video recording is also made. 


It should be noted that the steps set out by the court in Adams are 
remarkably similar to the FBI Guidelines discussed, supra. It should also be 
noted, however, that these steps are merely foundational, the actual hypnotic 
session itself may still be shown to be overly suggestive due to misbehavior of 
the hypnotist, or otherwise proven to be inadequate by the opponent through 
cross-examination of either the hypnotically-refreshed witness or the hypnotist. 
Absent a challenge from the opponent, however, the proponent need offer no 
foundation concerning the nature and effects of hypnosis.” 


IV. THE PROBLEM 


The status of the law on point in the Federal system is uncertain. Although a 
proponent can optimistically read the cases as advocating the acceptance of the 
testimony of hypnotically-refreshed witnesses at trial, few cases concretely so 
state. 

The danger that all proponents of this type of testimony risk is threefold: 


(1) That the testimony will not be admitted at courts-martial; 

(2) that it will be initially admitted at courts-martial but deemed to be 
inadmissable on the appellate level; or 

(3) that the appellate courts will deem this type of testimony admissible 
for a period of time but, due to sloppy procedures or inappropriate 
applications, these same courts will later reverse their stance and, as 
recently occurred in California, decide that a witness whose memory is 
refreshed through hypnosis is ‘incompetent to testify per se. 


California had a history of judicial acceptance of hypnotically-refreshed 
testimony.” But the California Supreme Court in the case People v. Shirley,”' 
altered this history by deciding that the testimony of a witness who had 
undergone hypnosis for the purpose of restoring memory of certain events is 
inadmissible as to all matters relating to those events, from the time of the 
hypnotic session forward. 

The holding in Shirley revolved around a rape case. The defendant claimed 
that the alleged victim was a willing participant. The victim was interviewed 
once by police, and testified at a preliminary hearing.” On the eve of trial, 
however, she was hypnotized by a deputy district attorney who, although he 
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had some training in hypnosis, was neither a psychiatrist nor a physician. 
The result was testimony at trial that was significantly different from the 
testimony at the preliminary hearing or her statements to the police (the 
witness was able to recall matters at trial that she was unable tv recall previous 
to hypnosis). 

The defense moved to suppress the victim’s testimony. They claimed that 
this particular application of hypnosis was improper in that it was not 
refreshing the recollection of the witness, but rather manufacturing it.” The 
trial court denied the motion, and held that the fact of hypnosis goes to the 
weight that the fact finder should give to the testimony, not the admissibility of 
the testimony itself. 

The California Supreme Court relied heavily on expert testimony in 
reversing the ruling of the trial court and, with it, the trend of the lower 
California courts up to that time. Expert testimony revealed that there is no 
assurance that a memory refreshed hypnotically would be correct.” It was 
noted that a hypnotized person can be mistaken in his recollection, can 
halluncinate or “‘confabulate”, i.e., create a false memory (or pseudomemo- 
ry).* A hypnotized subject “can even deliberately lie.”™ 

The expert revealed four additional points: 
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1. There is no way to determine whether someone who is hypnotized is 
telling the truth. 

2. When a person has a motive to lie; e.g., in order to make himself look 
better in the eyes of others; that motive will usually operate even under 
hypnosis. 

3. The effect of hypnosis on pre-existing memory is usually additive; i.e., 
it may permit the recall of additional details. If, instead, the person 
remembers the event differently under hypnosis, the discrepancy 
implies either that, (a) his statement describing the preexisting 
memory was a lie or, (b) that the memory recalled under hypnosis was 
a confabulation. 

4. When a person has been asked to recall an event under hypnosis, and 
after hypnosis is asked to remember that same event, the effect of the 
prior hypnosis is to remove all doubt that may have existed about the 
event. The subject becomes convinced that what was said under 
hypnosis was the truth.'© 
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The Shirley court seemed to place a great deal of emphasis upon this last 
factor, noting that the traditional approach of allowing the fact of hypnosis to 
go to the weight of the testimony did not take this concept into account.'”' The 
traditional approach stated that, since the witness believed that he. was 
testifying from his own memory, his credibility could be tested by ordinary 
cross-examination. (The effectiveness of cross-examination, however, could be 
severely curtailed when the cross-examiner is confronted by a witness who 
artificially believes beyond all doubt the veracity of his story.) 

The problems detailed by the California Supreme Court in Shirley appear 
formidable. For this reason, it is suggested that the proponent of hypnotically- 
refreshed testimony at courts-martial should make every effort to reinforce the 
hypnotic-refreshment process with as many procedural safeguards as possible, 
using those set forth by the Ninth Circuit as establishing the owest procedural 
threshold. Since, at the time of this writing, the Ninth Circuit is the only 
Federal appellate court to address the issue of procedural guidelines, it is 
necessary to turn briefly to the state systems to find an approach that, not only 
includes the Ninth Circuit guidelines, but surpasses them by addressing the 
problems presented to the California courts. Such an approach can be found in 
the New Jersey courts. 


V. THE SOLUTION 


The New Jersey State Supreme Court in the case of State v. Hurd,’ adopted 
six procedural safeguards as a prerequisite to the admissibility of hypnotically- 
refreshed testimony in criminal cases over any objection of the opponent: 


(1) The hypnotist must be a qualified psychiatrist or psychologist who has 
experience in the use of hypnosis; 

(2) the hypnotist “should” work imdependently, not as agent for either 
party to the litigation; 

(3) all information given to the hypnotist before the hypnotic session must 
be recorded; 

(4) before hypnosis, the subject must describe the facts to the hypnotist as 
he then remembers them; 

(5) all contact between the hypnotist and the subject must be recorded, 
preferably, on videotape; and 

(6) no person other than hypnotist and subject “should” be present during 
any “contact” between the two.'® 


Oregon has adopted similar procedural requirements by statute and these 
requirements were recently cited, with approval, by the Court of Appeals for 
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the Fifth Circuit. 

An application of the Hurd approach to the facts presented in Shirley 
indicates that, in the opinion of this writer, Hurd addresses and solves the 
problems confronting the California Supreme Court. 


A. The Hypnotist 


In Shirley, the hypnotist was a deputy district attorney. Hurd, however, 
requires that the hypnotist be an experienced psychiatrist or psychologist and 
states that the hypnotist should work independently. The Shirley court was 
faced with one fact that violated two of the Hurd requirements. 

Requiring that the hypnotist be a psychiatrist or psychologist appears at first 
to be inconvenient and unnecessary. Hypnotic procedures can arguably be 
employed by someone without a medical/ psychological background (as, in fact, 
they were in Shirley, supra). There has been no evidence produced to date 
tending to show that hypnotically trained members of the healing arts are 
superior to similarly trained members of the legal profession. It would seem, 
then, that this requirement is unnecessary. But further investigation reveals 
some logic behind the rule’s formulation. 

It would be reasonable to assume that when the opponent of hypnotically 
refreshed testimony presents expert testimony on its motion to suppress, this 
testimony will come from a psychiatrist or psychologist (as it did in Shirley, 
supra). To defend against this attack, the proponent of the testimony would be 
compelled to producé an expert witness of similar background to counter the 
opponent’s expert. This second expert would only have second-hand informa- 
tion about the hypnotic session that took place, and may find that techniques 
were inadvertently used by the layman-hypnotist that are not in conformance 
with his or her own preferred procedures. The result would be an increased 
risk of having the proferred testimony suppressed while incurring additional 
expense on the proponent, i.e., the expense of both hypnotist and expert. 

In addition to cost and quality control considerations, combining the roles of 
expert and hypnotist has other subsidiary benefits as well. Over the course of 
several court appearances, the expert will gain the experience needed to 
enhance the expert’s qualifications at subsequent court appearances, and 
concomitantly, the expert’s credibility with the court. The act of testifying at 
trial will develop a track record for the expert that will not only develop a 
better witness, i.e., more comfortable testifying and, therefore, more effective 
in court; but will also make it progressively more difficult for the opponent to 
produce an expert with the same depth of experience. 

The Hurd requirement that the hypnotist be an independent agent was also 
violated by the investigators in Shirley. The reasons for this independence can 
be seen when considering the effects of increased suggestibility experienced 
while under hypnosis. Subjects respond to many cues while they are 
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hypnotized, both verbal and nonverbal. The inflection of a hypnotist’s voice 
when a question is asked, or the phrasing of the very question itself, may 
suggest to the hypnotized subject a desired response. This effect may be 
worsened when the hypnotist has a professional predispositon which may 
manifest itself subconsciously. A neutral, detached and independent hypnotist, 
however, would not have as difficult a time controlling both phraseology and 
inflection. 


B. Private Hypnotic Sessions 


This element of enhanced suggestibility is also the reason why Hurd 
requires, in its sixth element, that no one other than the hypnotist and subject 
be present during the hypnotic session. Input from a nonneutral observer could 
have the same tainting effect as input from a nonneutral hypnotist. It is likely 
that a hypnotized subject would pick up nonverbal suggestions from an 
onlooker as easily as from the hypnotist. 


C. Limited Information 


The third element (that all information given to the hypnotist before the 
hypnotic session be recorded) affords the judge at trial, in considering the 
motion to suppress, information that could help to determine whether or not 
certain questions asked by the hypnotist were improper, e.g., leading. This 
third requirement ties into the fifth requirement that the entire session be 
recorded on video tape. This allows judicial scrutiny of the entire session and 
arguably enhances the ability of the judge at trial to decide whether or not 
some form of taint existed. 


D. Prior Statement 


Finally, the fourth element in Hurd may be the most important of all. By 
requiring the subject to describe all of the facts as remembered before 
hypnosis, the trial court is afforded an opportunity to decide whether the 
hypnotic session resulted in the the recollection of additional facts (considered 
to be a proper hypnotic effect by the court in Shirley, supra) or whether said 
session resulted in a changing of the underlying story (considered to be an 
indication of confabulation in Shirley, supra). 

Deciding which procedural format to follow when refreshing the memory of 
a witness is not, however, the only consideration precedent to admission at 
trial. 

E. The Frye Rule 


The case Frye v. United States,’ established the principle that, to have the 
results of a scientific procedure admitted into evidence, the proponent of the 
evidence must show that the procedure is “sufficiently established to have 
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gained general acceptance in the particular field in which it belongs.”'™ This 
rule has been adopted by the military courts” and has endured in the military 
justice system up to the present time,’ but may be subject to modification by 
the operation of the Military Rules of Evidence. 

The Frye rule began to lose support among the states as various jurisdictions 
enacted the Federal Rules of Evidence, the model upon which the Military 
Rules of Evidence is based. To date, twenty-two jurisdictions have adopted the 
Federal Rules. Of those twenty-two, seven jurisdictions have, or are in the 
process, of abandoning the Frye rule,’ due to the operation of Rules 401-403 
and Rule 702. The effect of this abandonment of Frye is to permit the 
admission of expert testimony whenever it serves to aid the trier of fact.'!° 

In United States v. Hicks,'"' the Army Court of Military Review held that the 
trial judge should have a measure of discretion in deciding the admissibility of 
evidence, and adopted a four-part test formulated in the Federal system by the 
case United States v. Amaral.''* The Amaral test requires that, before admitting 
expert testimony, the trial judge must make sure that four standards are met by 
the proponent: 


(1) The expert is one qualified in his/her field; 

(2) there is a proper subject; 

(3) there was a conformity of procedures used to a general accepted 
explanatory theory; and 

(4) the probative value of the evidence outweighs its prejudicial impact. 


Under the Amaral test, the Frye rule “generally accepted in the scientific 
community” becomes just one factor for consideration by the judge. Under 
Frye, if the test was not generally accepted in the scientific community, it 
would be automatically excluded. But under the Amaral standard, the judge 
would still be able to admit such evidence at his discretion. Amaral, then, 
affords the military judge greater flexibility in the use of scientific evidence. 

The threshold question becomes one of whether or not hypnosis, when used 
to refresh memory, would qualify as a “scientific test” or merely as “past 
recollection refreshed.” 

The Maryland Court of Appeals in Harding v. State,'"* decided that hypnosis 
was not a scientific test and did not require any special foundation to be laid 
precedent to admission, holding (as the Federal courts did in United States v. 
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Miller,“ and Kline v. Ford Motor Co.,''* that the use of hypnosis goes to the 
weight given the testimony, but not to its admissibility. 

The Harding position, however, was later repudiated by the Maryland court, 
in Collins o. State,'® which based the change in its position on the case State ¢. 
Mack,'"" The court in Mack decided that the Frye Rule did apply to hypnosis, 
but that hypnosis did not meet the Frye general acceptance standard of 
reliability."* This conclusion has not been accepted in all jurisdictions, 
however. The New Jersey Supreme Court in the case State v. Hurd,’ refused 
application of the Frye test, holding instead that the admissibility question 
should be resolved on a case-by-case basis. 

It is submitted that the prudent course for the proponent of this type of 
evidence to follow is to first urge the court to adopt the Hurd view that Frye is 
inapplicable, relying on Miller and Kline for support. The proponent should, 
however, also be prepared to make a showing under Frye of acceptance in the 
“scientific community” in case the initial argument is not accepted by the 
military judge. This can be accomplished by calling to the stand the 
psychologist or psychiatrist used to conduct the hypnotic refreshment session. 

In United States v. Harrington,’ the Army Court of Military Review recently 
held that hypnotically-refreshed testimony satisfies the Frye standard and is 
admissible in a criminal trial “if the use of hypnosis in that was reasonably 
likely to result in recall comparable in accuracy to normal human memory.” 

The Harrington court adopted the New Jersey approach as stated in Hurd,'”” 
but cautioned that: 


[S}trict compliance with every safeguard is not an absolute guarantee of, or 
prerequisite for, the admission of hypnotically-refreshed testimony. If 
adequate compliance is shown, the military judge must go one step 
further. He must determine whether the hypnotically-refreshed testimony 
carries sufficient indicia of reliability by examining the testimony in light 
of its internal consistency and the facts already known about the alleged 
incident.'”* 


The caution of the Army court in Harrington was reexpressed in the case of 
United States v. Stark'** wherein the accused, convicted of the murder of his 
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wife, appealed his conviction to the Army Court of Military Review citing as 
error, inter alia, the failure of the military judge to admit video tapes of 
hypnosis sessions conducted by the appellant’s psychiatrist. The Stark court 
found that the military judge’s decision to exclude the evidence was consistent 
with Military Rules of Evidence 403 and 703;'*° and that, although 
hypnotically based testimony is not per se inadmissable, such testimony can be 
excluded at courts-martial if the military judge can demonstrate a “substantial 
basis” for the decision to exclude this evidence.'”° Citing the Oregon case of 
State v. Harris;'*’ in which tape-recorded statements made by a defendant while 
under hypnosis were properly excluded from evidence due to the concern that 
the jurors would be unable to consider the tapes for purposes other than the 
truth of the statements contained in them, as well as their potential for 
confusion; the Stark court concluded that “[e]xclusion of this evidence does 
not, therefore, constitute an abuse of discretion.”!” 

The hypnotically-refreshed testimony was ultimately excluded in Harrington 
for “failure to exclude the Criminal Investigation Division Agent from direct 
participation in the session.”!”° It should be noted that, as discussed earlier, 
the FBI guidelines specifically authorize the agent/hypnosis coordinator to 
question the subject under hypnosis.'*° Since these guidelines are used by 
military law enforcement agencies as well, and, in light of Harrington, they 
appear not to be strict enough to gain admission of the hypnotically-refreshed 
testimony at courts-martial, it is clear that stricter procedural guidelines should 
be adopted by the FBI and the military law enforcement agencies in order to 
avoid exclusion of refreshed testimony at trial. Until these guidelines are 
changed, however, there are recommended steps that proponents of hypnotical- 
ly-refreshed testimony can take to assure admission. 

Before attempting to hypnotically refresh a witness’s recollection, it is 
recommended that the Hurd, Shirley, Kline, and Harrington cases, discussed’ 
supra, be carefully read. It should be noted that, although the guidelines set 
forth in Kline are similar to those promulgated by the FBI (and hence used by 
the Naval Investigative Service), Shirley takes a strong position that such 
guidelines are not stringent enough. A fair reading of Shirley would indicate 
that there is a trend among the states towards requiring greater procedural 
safeguards for this type of testimony. The more prudent course to follow when 
trying to gain acceptance of this type of testimony at court-martial would be to 
adopt the strictest procedural safeguards possible. This adoption would not 
only make admission at trial easier, but may prevent the course taken in 
California from being repeated in the military justice system—the complete 
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repudiation of hypnosis as a means to enhance the memory of witnesses at 
trial. 

It is submitted that one of the keys to adopting the recommended Hurd 
guidelines is to identify witnesses who are likely to benefit from hypnosis. 
Once identified, the attorney should contact the investigating agent and, as 
discussed supra, make sure that hypnosis is not used unless first cleared with 
the attorney. Unless this step is taken early in the development of a case, there 
exists the possibility that the investigating agent may follow the FBI guidlines 
and cause a key witness to be found incompetent to testify at trial. Although 
this procedure, as well as the guidlines promulgated in Hurd, may appear to be 
overly cautious by some, this caution will permit the trial judge to more 
comfortably admit such testimony at courts-martial and will enable said 
admission to withstand attack on appellate review. 

It is recommended that the Naval Investigative Service (as well as other law 
enforcement agencies) abandon the FBI guidelines and develop procedures 
consistent with the Hurd approach, as adopted by Harrington. Prior to any 
hypnotic refreshment, it is also suggested that the case agent contact the trial 
counsel on the case (or senior trial counsel at the local naval legal service office 
if no trial counsel had been detailed) and discuss the procedures that are going 
to be used in the proposed hypnotic-refreshment session. 


VI. CONCLUSION 


The Harrington case purports to adopt the Hurd approach to courts-martial 
practice, but the Army Court of Military Review remained silent as to the 
opposing position proposed in People v. Shirley,'*' by merely stating that 
hypnotically-refreshed testimony “is admissible.”'** This leaves the writer to 
question whether or not this area is truly settled in military practice. By not 
addressing the formidable issues in the case against the admission of 
hypnotically-refreshed testimony, the Army Court of Military Review may have 
left their holding vulnerable to a spirited attack upon review by the Court of 
Military Appeals. Until this issue reaches final resolution, caution is urged in 
the application of hypnosis by investigating agents and attorneys alike. 
Although a useful investigative tool, the current unsettled state of the law in 
this area would dictate avoiding the use of hypnosis unless the proponent has 
no other course of action open. 
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MEDITERRANEAN MARE CLAUSUM IN THE 
YEAR. 2000?: 

AN INTERNATIONAL-LAW ANALYSIS OF 
PEACETIME MILITARY NAVIGATION IN THE 
MEDITERRANEAN 


Lieutenant Commander Weston Dyer Burnett, JAGC, 
USN’ 


This article surveys the international law of the sea, focusing on an 
issue important to the defense of the United States and the projection of 
naval power—peacetime navigation of warships throughout the Mediterra- 
nean Sea. The author examines the extension of littoral state sovereignty 
over the Mediterranean Sea and the resulting threat to maritime state 
interests. His recommendations include adoption of the Law of the Sea 
Convention’s navigation regime as a universal model of state behavior. 


I. INTRODUCTION 


“Two great winds have never ceased to blow over the seas: the wind 
from the open sea, that of freedom and the wind from the land, that of 
sovereignty.”! The winds of coastal state sovereignty prevailed over the 
Mediterranean until the Middle Ages. Throughout that period, the maritime 
powers of ancient Greece,” the Roman Empire, and the Italian city states* 
appropriated successively large portions-of the Mediterranean. The maelstrom 
of competing Dutch and Portuguese interests in the East Indies generated the 
first gusts of the modern winds of freedom of the seas and the famous 
dissertation by Hugo Grotius entitled Mare Liberum.> In the following centuries 
the winds from the open seas reigned supreme. Generally, warships were 
provided free and unencumbered peacetime navigation rights throughout the 
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Mediterranean and elsewhere until the post-World War II era. Today, 
widespread coastal state claims to exclusive authority and control over 
continually expanding zones of adjacent sea space challenge the doctrine of 
freedom of the seas. 

The dangers of seaward creeping coastal jurisdiction moved the Lebanese 
delegate to the Third United Nations Conference on the Law of the Sea 
(UNCLOS III), Mr. Fattal, to comment very aptly: 


[Ojne could not help but be startled, in looking at the world map, to see 
how the mare liberum was becoming closed off, compartmentalized and 
subjected to all sorts of prohibitions. Baudelaire had once compared the 
infinite expanse of the sea to man’s free and infinite spirit, but modern 
man, weighed down by economic necessity was, like the sea, losing his 
freedom. The sea, instead of being placed under a regime of organized 
freedom, was being annexed and carved up.° 


This closure of the mare liberum prompted the endorsement by all of the littoral 
states in the Mediterranean (with the exception of NATO-members Greece, 
Italy, and Turkey) of the proposal to close the Mediterranean to nonlittoral 
naval forces, an alarming proposition to the United States and, to a lesser 
extent, the Soviet Union.’ 

The objective of this article is to identify and assess the legal norms, past, 
present and future, concerning peacetime warship navigation in the Mediterra- 
nean, with particular attention to those norms that threaten to close the 
Mediterranean to peacetime navigation by naval forces of nonlittoral states. In 
identifying these international legal norms, it should be recognized that the 
prescription of rules for the oceans and seas of the world has historically been 
accomplished, principally, through custom and practice and, secondarily and 
more recently, through multilateral conventions. The conventional lawmaking 
process in the post-World War II era has involved the negotiations, in 
multilateral conferences sponsored by the United Nations, of legal norms that, 
in part, codify existing custom and practice and, in part, enumerate new 
prescriptive norms. The customary lawmaking process, meanwhile, is dc >n- 
tralized, evolving through a process of claim and counterclaim as participants 
in the international legal arena, principally sovereign states, propound certain 
claims to the seas and review and appraise the claims of others. 

This article is divided into three major sections, followed by conclusions and 
recommendations. The first section, borrowing from Justice Oliver Wendell 
Holmes’ advice that a page of history is worth a volume of logic, highlights 
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significant legal developments after World War II that effect peacetime 
navigational freedoms in the Mediterranean. The second section analyzes the 
existing geopolitical character and resources of the Mediterranean with 
particular attention to its present-day military uses, and then focuses 00 the 
current peacetime navigation regime in the Mediterranean for warships both in 
practice and under the UNCLOS III conventional norms. The third section, 
based on historical trends and on existing and emerging international legal 
norms, assesses the prospects through the year 2000 for peacetime military 
navigation in the Mediterranean. 


II. PEACETIME NAVIGATIONAL RIGHTS IN THE 
MEDITERRANEAN FOLLOWING WORLD WAR II 


A. First Decade Following World War II: Security Interests and Creeping 
Unilateralism 


With the end of World War II, the new master of the seas, the United 
States, flexed its maritime power in 1945, when President Truman signed two 
Proclamations unilaterally claiming for the United States the continental shelf 
and fisheries resources contiguous to the American coast.® The American 
precedent, together with technological innovations such as the purse seine, 
sonar, radar, and offshore drilling, which permitted increased exploitation of 
the living resources of the sea and the petroleum resources of the continental 
shelf, touched off a wave of unilateral, exclusive, coastal state claims to large 
expanses of adjacent seas that largely continues unabated to this day.” 

In the Mediterranean, unilateral, coastal state claims to waters beyond a 
narrow three-mile territorial sea first appeared on the northern and eastern 
littoral. France and Italy claimed twelve-nautical-mile contiguous zones for 
customs purposes.’® Egypt, Israel and Yugoslavia expanded their territorial 
seas from three-to-six-nautical miles.'' Lebanon claimed a six-nautical-mile 
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contiguous security zone.’” Israel and Libya each staked claims to their 
continental shelf.’* 

The most noteworthy unilateral claim in the Mediterranean, though, during 
the decade following World War II was advanced by Albania. As a member of 
the Eastern bloc, which traditionally maintained small coastal navies and 
fishing fleets, Albania exhibited little interest in maritime freedom. Instead, in 
1946, Albania attempted to close the Corfu Channel, part of which lay within 
Albanian territorial seas and part of which lay within Greek territorial seas.’ 
In May 1946, two British warships were fired upon by Albanian coastal 
batteries while the ships were transiting the Albanian part of the strait.'® 
Subsequent diplomatic negotiations failed to resolve the matter and the United 
Kingdom elected to test the Albanian attitude by sending warships through the 
strait again. During the attempted transit, two British destroyers struck mines 
with considerable damage and loss of life.'° 

The United Kingdom subsequently invoked the compulsory jurisdiction of 
the International Court of Justice. That court in 1949 decided the Corfu 
Channel Case,'” finding Albania internationally responsible for the deaths and 
damages to the British seamen and warships and bound to pay due 
compensation to the United Kingdom for failing to warn of the minefield. After 
resolving the British damage claim, the court addressed the Albanian claim 
that the British warships in transiting the Corfu Channel violated Albanian 
sovereignty for which the United Kingdom was responsible. The court rejected 
the Albanian contention, finding instead that the strait was an international 
highway through which states could send their warships in peacetime’® without 
the previous authorization of the coastal state, so long as the passage was 
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innocent.'? The clear import of the Corfu Channel Case was that coastal state 
authority over passage of warships through contiguous straits was limited to 
the exclusion of noninnocent passage. An underlying premise to the court’s 
decision was the implicit assumption that the character of the vessel did not 
necessarily determine whether passage through straits was innocent. Rather, 
the court assimilated warships to merchant vessels with respect to protection of 
the right of access to international straits. 


B. United Nations Conferences on Law of the Sea (UNCLOS I and II) 


Contemporaneous with the creeping unilateralism in the Mediterranean in 
the first decade following World War II, the United Nations was endeavoring, 
pursuant to article 13 of its Charter, to negotiate a comprehensive, universal, 
law-of-the-sea treaty. The initial task of drafting was undertaken by the 
International Law Commission in the early and mid-1950’s and culminated in 
the convening of the First United Nations Conference on the Law of the Sea 
(UNCLOS I) in Geneva on February 24, 1958, with eighty-six delegates 
present.”° That conference concluded with the adoption of four Conventions: 
(a) The territorial sea and contiguous zone, (b) the high seas, (c) fisheries and 
conservation of the living resources of the high seas, and (d) the continental 
shelf; plus, an Optional Protocol on Dispute Settlement was adopted. The first 
conference was followed two years later by the Second United Nations 
Conference on the Law of the Sea (UNCLOS II) which focused unsuccessfully 
on contentious issues, such as the breadth of the territorial sea left unresolved 
at UNCLOS I.”! 

The four Conventions adopted at UNCLOS I subsequently entered into force 
in the mid-1960’s.”7 To date, though, none of the Arab countries situated on 
the southern and eastern littoral of the Mediterranean have ratified, or acceded 





19. Id. at 30 n. 17. The court dismissed Albania’s contention that the manner of the warships’ 
passage rendered it non-innocent, for the ships had proceeded through the strait in a single 
column with their guns unloaded trained fore and aft, a normal position while at sea in 
peacetime. Both the extensive and systematic reconnaissance of the Albanian coastal 
defenses carried out by the warships during the passage and the fact that the men of all four 
British warships were at battle stations throughout the passage were regarded by the court 
simply as prudent precautions in light of the previous shelling by Albanian coastal guns. 

20. C. CoLomBos, THE INTERNATIONAL LAW OF THE SEA 22 (4th ed. 1961). 

21. HOLLICK, supra note 8, at 153-59. 

22. Convention on Fisheries and Conservation of the Living Resources of the High Seas, done 
April 29, 1958, 17 U.S.T. 138, T.I.A.S. 5969, 559 U.N.T.S. 285 (entered into force March 
20, 1966) [hereinafter cited as Fisheries Convention}; Convention on the Territorial Sea and 
Contiguous Zone, done April 29, 1958, 15 U.S.T. 1606, T.I.A.S. 5639, 516 U.N.T.S. 205 
(entered into force Sept. 10, 1964) [hereinafter cited as Territorial Seas Convention); 
Convention on the Continental Shelf, done April 29, 1958, 15 U.S.T. 471, T.I.A.S. 5578, 
499 U.N.T.S. 311 (entered into force June 10, 1964) [hereinafter cited as Continental Shelf 
Convention}; Convention on the High Seas, done April 29, 1958, 13 U.S.T. 2312, T.1.A.S. 
5200, 450 U.N.T.S. 82 (entered into force Sept. 30, 1962) [hereinafter cited as High Seas 
Convention]. 
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to, any of those Conventions.”* Significanily, many of the southern and eastern 
littoral states only gained their independence from the Western European 
colonial powers in the fifties and sixties. These new states, along with the rest 
of the emerging Third World, have historically rejected the four conventions as 
weighted too heavily toward the interests of the major maritime powers without 
adequately accommodating the aspirations and interests of the newly- 
independent states. 

The Mediterranean littoral states that elected to become parties to one or 
more of the four Conventions were limited to European states, and only Spain, 
Yugoslavia, and the United Kingdom (Gibraltar) became parties to all four 
Conventions.” Of particular interest, for purposes of this study on navigational 
uses of the Mediterranean, those three countries were joined in the case of the 
Convention on the Territorial Sea and Contiguous Zone [hereinafter referred to 
as the Territorial Sea Convention] by Italy, Israel, and Malta” and in the case 
of the Convention on the High Seas [hereinafter referred to as the High Seas 
Convention] by Albania, Israel, and Italy.” Although the four Conventions 
failed to gain universal acceptance as binding conventional law in the 
Mediterranean, the navigation rights codified in those Conventions won wider 
acceptance in practice among the Mediterranean basin states, a subject 
discussed in a later section of this article analyzing present-day navigation 
rights in the Mediterranean. 

Two issues that proved contentious during UNCLOS I and II were warship 
innocent-passage rights in the territorial sea and warship navigation rights on 
the high seas. They represent a major stage of development in the ongoing 
evolution of warship navigation rights. The first issue, the application of the 
right of innocent passage”’ to warships, was hotly disputed in the drafting of 
the Territorial Sea Convention. In 1954, the International Law Commission 
agreed that innocent passage should be granted to warships without prior 
authorization or notification, only to reverse itself a year later. At UNCLOS I, 





23. U.S. Dep’t St., Treaties in Force, A List of Treaties and Other International Agreements of 
the United States in Force on January 1, 1983, at 231, 255-56 (1983) [hereinafter cited as 
Treaties in Force]. 

24. Id. 

25. Id. at 255-56. 

26. Id. at 255. 

27. That right permits foreign vessels to transit the territorial sea of the coastal state in order to 
enter or exit its internal waters or simply to traverse the territorial sea without entering 
internal waters. Territorial Seas Convention, supra note 22, art. 14(2). Passage is innocent so 
long as it is not prejudicial to the peace, good order, or security of the coastal state. Jd. art. 
14(4). The coastal state may take all necessary measures to prevent every passage which is 
not innocent. Jd. art. 16(1). 

28. Report of the International Law Commission to the General Assembly, U.N. GAOR Supp. 
(No. 9) at 22-23, U.N. Doc. A/3159, art. 24 & commentary (1956), reprinted in [1956] 2 
Y.B.INT’L L.Comm’N 253, 276, U.N. Doc. A/CN.4/SER. A/1956/Add.1. The draft article 
read: “The coastal state may make the passage of warships through the territorial sea 
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the tables turned again as the United States succeeded in getting the notice- 
authorization article on warship innocent passage stricken from the draft 
Territorial Sea Convention.” 

The victory of the United States proved more illusory, though, than real. 
States seeking to relegate innocent passage of warships to a conditional 
privilege pointed to the broad regulatory powers now granted to them under 
article 17 of the new Territorial Sea Convention to prevent every passage that 
is not innocent, e.g., prejudicial to peace, good order, or security of the coastal 
state and the lack of any express prohibition in the Convention against 
imposition of a notice-authorization barrier.” In sum, while the better 


















































subject to previous authorization or notification. Normally it shall grant innocent passage. 
. . .” The accompanying commentary elaborated: 


While it is true that a large number of states do not require previous authorization or 
notification, the Commission can only welcome this attitude, which displays a laudable 
respect for the principle of freedom of communications, but this does not mean that a 
state would not be entitled to require such notification or authorization if it deemed it 
necessary... . . Since it admits that the passage of warships through the territorial sea 
of another state can be considered by that state as a threat to its security, and is aware 
of a number of states that do require previous notification or authorization, the 
Commission is not in a position to dispute the right . . . to take such a measure. 


In 1956, the United States endeavored during the Commission’s meetings to amend draft 
article 24 to delete the word “authorization.” It would have left intact a simple “notice” 
standard. The American proposal, however, was defeated and the draft article was adopted 
unchanged by the Commission for submission to UNCLOS I. 

29. W. BUTLER, THE SOVIET UNION AND THE LAW OF THE SEA 63-64 (1971); 4 WHITEMAN, 
DIGEST OF INTERNATIONAL LAW 416 (1965) [hereinafter cited as WHITEMAN]. 

30. Territorial Sea Convention, supra note 22, arts. 1(2), 14, 16. Those states claimed that the 
Convention allowed, or at least did not prohibit, the imposition of notice-authorization 
barriers by virtue of the following articles in the Territorial Seas Convention: 

Article 17 - Foreign ships exercising the right of innocent passage shall comply with 
the laws and regulations enacted by the coastal state in conformity with these articles 
and other rules of international law... . 


Article 23 - If any warship does not comply with the regulations of the coastal state 
concerning passage through the territorial sea and disregards any request for 
compliance which is made to it, the coastal state may require the warship to leave the 
territorial sea. 
These provisions were sufficiently vague that they set the stage for a multitude of unilateral 
reservations by coastal states. The proponents of the reservations claimed that these 
requirements were essential to dispel the ambiguities of the new treaty. Moreover, they 
argued that such reservations did not contravene the intentions of UNCLOS I and II. See 
Declarations and Reservations, U.N. Doc. ST/LEG/3/Rev. 1 (1962), reprinted in McDov- 
GAL & BURKE, supra note 14, at 1180. The countries, in addition to the U.S.S.R., were 
Bulgaria, Colombia, Czechoslovakia, Hungary, Romania, and the Byelorussian and 
Ukranian Soviet Socialist Republics. 


In contradistinction, the proponents of warship innocent passage point out that the innocent- 
passage provisions are found in section III, subsection (A), entitled “Rules Applicable to All 
Ships,” of the Territorial Seas Convention, supra note 22. Paragraph 1 of article 14 therein 
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reasoned interpretation of the travaux preparatoires of UNCLOS I holds that the 
right of warship innocent passage may not be subjected to prior notice or 
authorization requirements by the coastal state,’ that interpretation has 
encountered considerable resistance among the Convention signatories, partic- 
ularly those with small coastal navies who perceive a threat to their security in 
uninvited foreign warships passing through their territorial sea. 

Regarding the second issue, warship navigation rights outside the territorial 
sea, the High Seas Convention declares those seas open to all nations.** The 
freedoms appertaining to the high seas are broadly and nonexhaustively drawn 
to include freedom of navigation, overflight, fishing, laying of submarine 
cables and pipelines, and any other freedoms recognized under general 
principles of international law.** States in exercising these freedoms are 
required to show “reasonable regard” for the interests of others in their 
exercise of the freedom of the high seas.** The “reasonable regard” standard 
recognizes, in effect, that accommodations are necessary in practice between 
and among freedoms exercised by all states.* 

Among the traditional uses of the high seas recognized by the general 
principles of international law, but not specifically mentioned by the High Seas 
Convention, is the right of a state to employ the high seas for military 
purposes. For example, military vessels are allowed to traverse the waters of 
the high seas under the principle of freedom of navigation. The Convention 
fails, however, to delineate expressly the other military uses of the high seas 
which are permissible. 

Three separate, restrictive warship-navigation proposals advanced by the 
Soviet-bloc countries, specifically, the Two, Three, and Four Power Proposals, 
which were rejected at UNCLOS I implicitly demonstrate by their rejection 
permissible military uses of the high seas. The first, chronologically, the Three 
Power Proposal of Albania, Bulgaria, and the Soviet Union, endeavored 





extended the right of innocent passage to ships of all states while paragraph 6 of that article 
stipulated that: “Submarines are required to navigate on the surface and to show their flag 
- . .” which necessarily implied that submarines enjoyed the right of innocent passage 

under this condition. The remaining subsections (B), (C), and (D) of section III then 
established specific standards applicable respectively to “Merchant Ships,” “Government 
Ships Other than Warships,” and “Warships.” These standards were intended to 
supplement the general rules of subsection (A), again implying that the right of innocent 
passage extended to warships along with other government vessels and merchant ships. 

31. Zedalis, Military Uses of Ocean Space and the Developing International Law of the Sea: An 
Analysis in the Context of Peacetime ASW, 16 San Dikco L.REv. 575, 601 (1975). 

32. High Seas Convention, supra note 22, art. 2. 

33. Id. See also Zedalis, supra note 31, at 607, 607 n.140. 

34. High Seas Convention, supra note 22, art. 2. 

35. Richardson, Law of the Sea: Navigation and Other Traditional National Security Considera- 
tions, 19 SAN Dieco. REV. 553, 570 (1982). 

36. Dore, International Law and the Preservation of the Ocean Space and Outer Space as Zones of 
Peace: Progress and Problems, 15 CORNELL INT’L LJ. 1, 17 (1982); Zedalis, supra note 31, at 
607. 
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unsuccessfully to curtail the establishment by the major naval powers of zones 
for military maneuvers or training practice on the high seas near the coasts of 
foreign states or on international sea routes.*’ The second, chronologically, the 
Four Power Proposal of Czechoslovakia, Poland, Yugoslavia, and the Soviet 
Union, sought to prohibit all states from testing nuclear weapons on the high 
seas.** The third, the Two Power Proposal of Romania and the Ukrainian 
Soviet Socialist Republic, sought recognition for the “closed seas” doctrine 
long advocated by the Soviet Union, whereby nonlittoral naval forces would be 
excluded from those closed seas recognized by practice or agreement.” 
The defeat of the Two, Three, and Four Power Proposals spelled victory in a 
conventional-law context for optimum peacetime navigational uses by warships 
of the waters located seaward of the outer boundary of the territorial sea. This 
was further reenforced by article 8(1) of the High Seas Convention which 
immunized warships from the jurisdiction of any state other than the flag 





37. The Three Power Proposal, U.N. Doc. A/CONF. 13/C.2/L.32, reprinted in 4 UNCLOS I 
OR, C.2 Annexes 124, U.N. Doc. A/CONF. 13/40 (1958), was to be appended to article 27 
of the 1956 International Law Commission draft. It read: “No naval or air ranges or other 
combat training areas limiting freedom of navigation may be designated on the high seas 
near foreign coasts or on international sea routes.” The proposal was rejected 43 to 13 with 
9 abstentions, 4 UNCLOS I OR, C.2 (21st mtg.), at 54, para. 5, U.N. Doc. A/CONF. 13/40 
(1958). For a specific discussion of the legality of such warning areas, see Brock, Legality of 
Warning Areas as Used by the United States, 21 JAG J., Dec. 1966-Jan. 1967, at 69. See also 
Zedalis, supra note 31, at 608-09, 608 nn. 144-45. 

38. The Four Power Proposal was designed to insert the following after article 27 of the 1956 
International Law Commission draft: “States are bound to refrain from testing nuclear 
weapons on the high seas.” See U.N. Doc. A/CONF. 13/C.2/L.30, reprinted in 4 UNCLOS I 
OR, C.2 Annexes 124, U.N. Doc. A/CONF. 1340 (1958). Ultimately, the Four Power 
Proposal was never subjected to a vote as the conference accepted a compromise proposal by 
India to refer by resolution the entire matter of nuclear-weapons test on the high seas to the 
United Nations General Assembly. See U.N. Doc. A/CONF. 13/C.2/L.71/Rev. 1, reprinted 
in 4 UNCLOS I OR, C.2 Annexes 134, U.N. Doc. A/CONF. 1340 (1958). See also Zedalis, 
supra note 31, at 608-09. 

39. The proposed amendment would have added the following sentence to the draft article 
defining the high seas: “For certain seas a special regime of navigation may be established 
for historical reasons or by virtue of international agreements.” See Romania and Ukrainian 
S.S.R.: proposal, U.N. Doc. A/CONF. 13/C.2/L.26, reprinted in 4 UNCLOS I OR, C.2 
Annexes 123, U.N. Doc. A/CONF. 1340 (1958). The United States and others perceived 
that the Two Power Proposal sought recognition in international law of the “closed seas” 
doctrine and opposed it as a grave menace to the freedom of the high seas. See statement of 
Mr. Colglough (United States of America), 4 UNCLOS I OR, Plenary Meeting (15th mtg.), at 
37, para. 8, U.N. Doc. A/CONF. 1340 (1958); statement of Sir Alec Randall (United 
Kingdom), 4 UNCLOS I OR, Plenary Meeting (15th mtg.), at 38, para. 19, U.N. Doc. A/ 
CONF. 13/40 (1958). Faced with considerable opposition, the Romanian and Ukrainian 
delegates, rather than risk a formal recording of a lopsided vote against the closed sea 
amendment, chose to withdraw their proposal just before it was put to a formal vote. See 
statements of Mr. Glasser (Romania) and Mr. Pushkin (Ukrainian SSR), 4 UNCLOS I OR, 
Plenary Meetings (20th mtg.), at 53, paras. 17, 18, U.N. Doc. A/CONF. 1340 (1958). 
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state.” Immunity for warships did not mean, however, that naval vessels were 
free to ignore the “reasonable regard” standard by which their flag state was 
bound. Moreover, the flag state was required by the High Seas Convention to 
ensure that all of its vessels, military or otherwise, in accordance with 
generally accepted international standards, did not discharge oil or radioactive 
waste and took the requisite steps to ensure safety at sea.*! 

In sum, the 1958 Geneva Conventions on the law of the sea constituted a 
high-water mark in a conventional-law framework for the doctrinal freedom of 
the seas from which the law of the sea has been retreating ever since, as later 
sections of this article will illustrate. Generally, under the 1958 Conventions, 
freedom of navigation by warships and merchant vessels in peacetime on the 
high seas was unrestrained save for the “reasonable regard” test and 
international-standard setting on pollution and safety at sea. In the territorial 
sea, freedom of navigation was generally guaranteed through the legal regime 
of innocent passage with its applicability to warships, however, disputed. 


C. Ocean Policy Interregnum: The 1960's 


The start of the 1960’s brought to a close UNCLOS I and II which had 
failed to fix the breadth of the territorial sea. In the Mediterranean, the littoral 
states of Albania, Egypt and Libya which had advanced claims in the previous 
decade to ten-or-twelve-nautical-mile territorial seas, were joined at the twelve- 
mile mark by Algeria, Cyprus, and Syria.** Tunisia and Turkey* extended 
their territorial seas to six nautical miles, joining Greece, Israel, Italy, and 
Yugoslavia. Only France, Monaco, and the United Kingdom (Gibraltar) 
continued to insist on three nautical miles for the width of their territorial 
waters.“ 

As the territorial seas around the Mediterranean were experiencing an 
evolutionary expansion, unilateral claims to adjacent fishing zones and 
contiguous zones also proliferated.“© Only two countries, Egypt and Syria, 





40. High Seas Convention, supra note 22, art. 8(1). 

41. Id. arts. 10, 24, 25. 

42. MCRM, supra note 11, subsections entitled Algeria (Decree No. 63-403 of Oct. 12, 1963), 
Cyprus (Law No. 45 of Aug. 1964); Syrian Legislative Decree No. 304 concerning the 
territorial sea of the Syrian Arab Republic of Dec. 28, 1963, reprinted in Dep’t St., Office of 
Geographer, International Boundary Study, Series A, No. 53, Limits in the Seas, Straight 
Baselines: Syria (1973) (hereinafter cited as Syrian Legislative Decree]. 

43. MCRM, supra note 11, subsections entitled Tunisia (Law 63-49 of Dec. 1963), Turkey (Law 

No. 476 of May 1964). 

MCR\M, supra note 11, subsections France (Journal Official of 1888), Monaco (Declaration of 

Apr. 1967), United Kingdom Dependencies (Territorial Waters Jurisdiction Act of 1878). 

45. Albania, Cyprus, France, Monaco, Morocco, Tunisia, Turkey and Yugoslavia claimed 12 

n.m. fishing zones. MCRM, supra note 11, subsections entitled Albania (Decree No. 1535 of 

Sept. 1952), Cyprus (Law No. 45 of Aug. 1964), France (Decree No. 67-451 of Jun. 1967), 

Monaco (Declaration of Apr. 1967), Morocco (Law No. 1-59-964 of Jun. 1962), Tunisia (Law 

62-35 of Oct. 1962), Turkey (Law No. 476 of May 1964), Yugoslavia (Law of the Coastal 
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though, asserted any national claims during the 1960’s to jurisdiction or 
control over adjacent waters extending more than twelve nautical miles from 
their coasts. Egypt claimed a contiguous zone which extended seaward 
eighteen nautical miles from the baseline from which its twelve-nautical-mile 
territorial sea was measured.” In 1963, Syria passed a legislative decree 
claiming a similar eighteen-nautical-mile contiguous zone.*’ 

As unilateral coastal state claims continued to encroach on navigational uses 
of the seas in the late sixties, the United States and the Soviet Union, in an 
attempt to forestall further encroachments, first reached a consensus on a 
twelve-mile territorial sea with freedom of transit guaranteed through and over 
all international straits overlapped by such territorial seas and then called for 
the initiation of international negotiations to discuss navigation and fisheries 
issues.” Concurrently, Ambassador Pardo of Malta was proposing the 
establishment of an international legal regime for the deep seabed.*” Prompted 
by these initiatives, the General Assembly of the United Nations voted in 
December 1970 to convene UNCLOS III in 1973. 


D. Dawn of the Seventies: Regionalism and Pollution in the Mediterranean 


While the world community prepared for UNCLOS III, the Mediterranean 
states were addressing severe pollution problems in the Mediterranean basin 
brought on by the intensive industrialization of coastal areas cn the northern 
littoral and the rapid growth of urban-industrial nodes on the southern littoral, 
prompting many to proclaim that the Mediterranean was dead or dying.*’ The 
principal sources of pollution were landbased dumping of industrial waste and 
untreated sewage and vessel-source oil spills.” This pollution was exceeding 
the absorptive capacity of the Mediterranean Sea, due in large part to the fact 
that the turnover of the first 150 meters of waters in the Mediterranean with 
the Atlantic requires a period of almost eighty years. 





Sea, the Outer Sea Belt and the Epicontinental Belt of May 1965). Cyprus and Spain 
claimed a 12 n.m. contiguous zone. MCRM, supra note 11, subsections entitled Cyprus 
(Decree No. 45 of Aug. 1964), Spain (Decree 3281 of Dec. 1962). 

46. Royal Egyptian Decree of Jan. 15, 1951 concerning the territorial waters of the Kingdom of 
Egypt, reprinted in Dep’t St., Office of Geographer, International Boundary Studies, Series 
A, No. 22, Limits in the Seas, Straight Baselines: United Arab Republic (1970) [hereinafter 
cited as Royal Egyptian Decree]. 

47. Syrian Legislative Decree, supra note 42. 

48. HOLLICK, supra note 8, at 174-75. 

49. Id. at 196. 

50. G.A. Res. 2749, 24 U.N. GAOR Supp. (No. 28), at 24, U.N. Doc. A/8028 (1971). 

51. UNEP Facts, UNEP FS/3, Jul. 1977 (Rev.), at 1; Holt, Prescription for the Mediterranean, 16 
ENv’T., May 1974, at 28. 

52. The Times (London), Jun. 8, 1973, at 8, col. 2. 

53. International Maritime Consultative Organization Doc. MP/Conf./C.2/ WP.28, at 3 (Oct. 
17, 1973); Proposal concerning the Provisions for “Special Areas” submitted jointly by the 
Delegations of Cyprus, Egypt, France, Greece, Italy, Monaco, Spain and Tunisia, to the 
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For over a half century, the Mediterranean states had been experimenting 
with regional solutions to maritime problems starting with the nongovernmen- 
tal International Commission for the Scientific Exploitation of the Mediterra- 
nean in 1929™ and continuing with the research and developmental activities 
of the General Fisheries Council for the Mediterranean founded in 1949. 
These regional organizations were joined in 1975 by the United Nations 
Environment Programme in drawing up a pollution-control plan for the 
Mediterranean. 

The end result was the adoption in the mid to late 1970s by practically all 
the Mediterranean littoral states—without the participation of the superpow- 
ers—of the Barcelona Convention and its three Protocols on pollution 
abatement in the Mediterranean.*’ While not directly impinging on warship 
navigation rights in the Mediterranean, the Barcelona Convention and 
Protocols reflect the nascent development of a regional law of the Mediterra- 
nean Sea and a Mediterranean “sense” of identity; one which, to date, 
specifically rejects direct, big-power involvement. 


III. PRESENT-DAY NORMS ON PEACETIME NAVIGATIONAL 
RIGHTS FOR WARSHIPS IN THE MEDITERRANEAN 


Drawing on the groundwork and historical context developed in the previous 
section, the focus of attention in this section of the article is the existing 
peacetime navigational rights for warships in the Mediterranean including the 
emerging norms governing such navigational rights set forth in the Law of the 
Sea Convention [hereinafter cited as the LOS Convention], which was opened 
for signature on December 10, 1982, with 117 nations, including ten 





International Conference on Marine Pollution, 1973, MP/Conf./c.2/WP.22/Rev.2 (Oct. 
17, 1973), at 1. 

. 4, WHITEMAN, supra note 29, at 1073. 

. Id. at 1074-75; 1 Fleet Analysis and Support Div., Office of Naval Research, aie 
Arrangements in Ocean Affairs 171 (L. Alexander ed. 1977). 

56. United Nations Environment Program, Report of the Intergovernmental Meeting on the 
Protection of the Mediterranean, Barcelona, Jan. 28-Feb. 4, 1975, U.N. Doc. UNEP/WG.2/ 
5 (1975), reprinted in 14 INT'L LEGAL MATERIALS 464 (1975). 

57. Convention for the Protection of the Mediterranean Against Pollution, done Feb. 16, 1976, 
15 INT'L LEGAL MATERIALS 290 (1976) (entered into force Feb. 12, 1978); Protocol for the 
Prevention of Pollution of the Mediterranean by Dumping From Ships and Aircraft, done 
Feb. 16, 1976, 15 INT’L LEGAL MATERIALS 300 (1976) (entered into force Feb. 12, 1978); 
Protocol Concerning Co-operation in Combating Pollution of the Mediterranean Sea by Oil 
and Other Harmful Substances in Cases of Emergency, done Feb. 16, 1976, 15 INT’L LEGAL 

MATERIALS 306 (1976) (entered into force Feb. 12, 1978); Protocol for the Protection of the 

Mediterranean Sea Against Pollution From Land-Based Sources, done May 17, 1980, 19 

InT’L LEGAL MATERIALS 869 (1980). See generally Bliss-Guest, The Protocol Against 

Pollution From Land-Based Sources: A Turning Point in the Rising Tide of Pollution, 17 

Stan.J. InT’L L. 261, 266 n. 20 (1981). 
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Mediterranean states, signing it.’ While the LOS Convention may never 
obtain the requisite 60 ratifications or accessions needed to enter into force as 
binding conventional international law for many years to come, it, neverthe- 
less, constitutes a critical source of present-day navigational norms, particular- 
ly where its provisions codify existing customary international law. 

The general proposition that the LOS Convention reflects, with respect to 
navigation rights, existing customary international law has attracted consider- 
able support. For example, the introductory note to the American Law 
Institute’s Restatement of the Foreign Relations Law of the United States, 
tentative draft 3, states: “Except with respect to Part XI of the Draft 
Convention [relating to deep seabed mining], this Restatement, in general, 
accepts the Draft Convention as codifying the customary international law of 
the sea, and as law of the United States.”*’ Other experts have gone in the 
same direction but not quite as far claiming, for example, that: “The principles 
worked out by UNCLOS III can constitute, at least potentially, a major factor 
in the creation of an extremely important new body of [customary internation- 
aljlaw. . . .”™ This line of thinking certainly indicates an importance for the 
LOS Convention that transcends the actual treaty itself. In fact, the United 
States, while declining to sign the LOS Convention for reasons primarily 
related to the regime created therein for deep seabed mining, has stated that it 
is prepared to accept the balance of interests relating to navigation reflected in 
the LOS Convention and “will exercise and assert its navigation . . . rights 
and freedoms on a worldwide basis in a manner that is consistent with the 
balance of interests reflected in the convention.” The LOS Convention, then, 
insofar as it addresses navigation rights, has attracted significant support from 
nonsignatories. Before delving more deeply into the LOS Convention and 
existing practices in the Mediterranean pertaining to warship navigation rights, 
an examination of the current law-of-the-sea decision making process in the 
Mediterranean with insights into the participants, relationships among them, 
and uses, both military and nonmilitary, of that Sea is considered instructive. 





58. United Nations Convention on the Law of the Sea, opened for signature Dec. 10, 1982, U.N. 
Doc. A/CONF. 62/122 (1982), reprinted in 21 INT'L LEGAL MATERIALS 1261 [hereinafter 
cited as LOS Convention}. The list of 117 states and 2 other entities which signed the LOS 
Convention is set forth in 21 INT’L LEGAL MATERIALS 1477 (1982) and includes the 
following Mediterranean states: Algeria, Cyprus, Egypt, France, Greece, Malta, Monaco, 
Morocco, Tunisia and Yugoslavia. Five other Mediterranean riparian states signed the Final 
Act of UNCLOS III, but not the LOS Convention, including Israel, Italy, Libya, Spain and 
the United Kingdom (Gibraltar). The remaining Mediterranean states of Albania, Lebanon, 
Syria, and Turkey did not attend the last session of UNCLOS III. 

59. Address by Thomas A. Clingan, Jr., Professor of Law, Univ. of Miami School of Law, 
Freedom of Navigation in a Post-UNCLOS III Environment (Oct. 1982), Duke University 
Law of the Sea Symposium, at 2 [hereinafter cited as Clingan]. 

60. Id. 


61. United States Ocean Policy, Statement by the President, Mar. 10, 1983, 19 WEEKLY Comp. 
Pres. Doc. 383 (Mar. 1, 1983). 
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A. Decision Making Process 


1. Participants 


The Mediterranean littoral and islands are presently divided politically 
among seventeen nation-states consisting of Albania, Algeria, Cyprus, Egypt, 
France, Greece, Israel, Italy, Lebanon, Libya, Malta, Morocco, Spain, Syria, 
Tunisia, Turkey and Yugoslavia, plus the city-state of Monaco and the British 
dependency of Gibraltar. Relations among these political entities are rife with 
maritime and other disputes. For example, Greece and Turkey, although 
NATO allies, are still squabbling over Cyprus and their maritime boundaries in 
the Aegean Sea. Similarly, Italy, Tunisia, Malta, and Libya are entangled 
over their maritime boundaries.™ Spain still claims Gibraltar from Britain, yet 
refuses to surrender her presidios in Morocco to that country.™ At the eastern 
end of the Mediterranean, meanwhile, Lebanon continues to be tragically torn 
apart by civil strife and Israel remains contronted, after numerous wars in her 
brief life, with the hostility of nearly all of her Arab neighbors. 

At the same time, the recent history of the region also reflects many 
instances where tensions and differences have been resolved amicably such as 
boundary disputes involving the Ionian, Aegean, and Dodecanese Islands and 
continental-shelf-boundary delimitations between Italy and Greece and Italy 
and Tunisia.© Most remarkable, though, is the fact that Egypt and Israel are at 
peace, no longer declared enemies. 

Superimposed on the littoral state problems for the Mediterranean, the 
United States and the Soviet Union and regional organizations such as the 
Organization of African Unity, the European Economic Community, the North 
Atlantic Treaty Organization, the Warsaw Pact and the League of Arab States, 
engage in a gigantic chess game in the basin. Beyond the diverse nation states 
and regional organizations shaping the law of the sea for the Mediterranean 
lies the world community of nations, represented by nation states at UNCLOS 
III, which perceive a need for a law of the sea universal in nature and 
character, while still adaptable to the unique problems of a particular area of 
hydrospace, such as the Mediterranean. 


2. Factual Setting 


The uses of the Mediterranean, both military and nonmilitary, are manifold. 
The coastal zone is populated by approximately 100 million people, while an 





62. Treaties in Force, supra note 23, at 264; Glassner, The Mediterranean: Old Enemies and New 
Problems, 32 Focus, Nov.-Dec. 1981, at 3; Phylactcpoulos, Mediterranean Discord: 
Conflicting Greek-Turkish Claims on The Aegean Seabed, 8 INT'L Law 431 (1974). 

. Glassner, supra note 62, at 3. 

Id. 

. Id. at 3; Dep’t St., Office of Geographer, Limits in the Sea, No. 96, Continental Shelf 

Boundary: Greece-Italy (1982); Dep’t St., Office of Geographer, Limits in the Seas, No. 89, 

Continental Shelf Boundary: Italy-Tunisia (1980). 


ARS 


























Naval Law Review Vol. 34 


equal number of people flock to its shores annually during their vacations.© 
The Mediterranean-based fishing industry extracts two percent of the world 
fish catch from the Mediterranean and a larger percentage from the Atlantic.” 
Far more significant than these food resources is the Mediterranean’s role in 
international trade as the regions account for approximately 15 percent of total 
world trade.© The figures are even higher for petroleum cargo with 24.2 
percent of the world total being unloaded in Mediterranean ports and 16 
percent of the world total transported in international shipping loaded in 
Mediterranean ports.” 

Seaborne shipping in the Mediterranean is particularly vulnerable at the 
congested choke points at the Straits of Gibraltar and the Turkish Dardenelles 
and the Suez Canal. Over 50,000. oceangoing vessels are estimated to transit 
the Strait of Gibraltar each year.’° For the United States alone, approximately 
10 percent of the total tonnage and value of its oceanborne foreign trade 
involves the Mediterranean basin and transit of the Strait of Gibraltar.” At the 
eastern end of the Mediterranean, the reopening of the Suez Canal in 1975 has 
seen a gradual resurgence of traffic there and concomitantly total shipping 
traffic in the Mediterranean—a prospect which can be expected to increase 
further in the future as the Egyptians proceed with their plans to further 
deepen and widen the Canal.” 

North of the Suez Canal lies the third major access artery to the 
Mediterranean, the Turkish Straits, which have become a vital conduit for the 
Warsaw Pact countries. Over 60 percent of Soviet exports and more than 50 
percent of her imports (including critical grain commodities)—not to mention 
those of Bulgaria and Romania—are conveyed through these straits. As a 
result, over 18,000 ship transits of the Bosporus and Dardanelles are made 
yearly. Those same straits serve as the Soviet Union’s primary export conduit 
to non-Warsaw Pact satellites such as Ethiopia, South Yemen, Syria, Libya and 
Cuba.”* This trade, when combined with the free world’s dependency on the 
Mediterranean, explains in large part the Soviet’s political and military 
involvement in that area. 

For the naval forces stationed in the Mediterranean, navigational uses of 
that Sea are a part of everyday naval operations, including transits by surface 
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combatants and submarines, overflights by military aircraft, and the conduct of 
naval exercises. The principal naval forces present in the Mediterranean are 
the United States Sixth Fleet with its complement of one or more carriers, 
surface combatants, and attack and ballistic missile submarines, and the Soviet 
Mediterranean Squadron with its rotating Moskva-class helicopter carrier or 
VTOL (vertical take-off and landing aircraft) carriers, surface combatants, and 


attack submarines.”* 


The Soviet squadron is generally larger in total ship numbers than the 
United States Sixth Fleet, although a significant number of the deployed Soviet 
ships are support and auxiliary vessels which are needed to sustain the Soviet 
squadron in anchorages off Tunisia, Libya, Greece, and Cyprus due to limited 
Soviet access to ship repair facilities and resupply installations on the littoral 
of the Mediterranean.”> The surface ships of the Soviet squadron rotate from 
the Black Sea Fleet, except for submarines and helicopter and VTOL carriers 
which generally come from the Northern Fleet passing through the Strait of 
Gibraltar.”° This deployment pattern is made necessary, to some extent, by the 
restrictions contained in the Montreux Convention of 1936 on submarine and 
aircraft-carrier transits through the Bosporus and the Dardanelles.” 

The superpowers, though, are not alone with their deployed naval forces in 
the Mediterranean. The British keep a few combatants at Gibraltar.” The 
French keep their main conventional naval strength, including two attack 
carriers, a dozen submarines, and a complete range of surface combatants,’? 
homeported in the Mediterranean. The Italian Navy consists of a recently 
launched aircraft carrier, surface combatants and submarines, and a recently 
created Rapid Intervention Mobile Force for threats outside the purview of 
NATO on the southern and eastern littorals of the Mediterranean.” The other 
Mediterranean littoral naval forces are constituted principally of frigates, 
submarines, and fast attack craft with the surface combatants frequently armed 
with surface-to-surface missiles.*! The lethality of those missiles was graphical- 
ly illustrated by the sinking of the Israeli destroyer Elath in 1967 by Russian- 
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built cruise missiles and fast patrol boats of the Egyptian Navy.®” 


B. Legal Regime Governing the Peacetime Navigation of Warships in the 
Mediterranean 


In analyzing the navigation regime for the Mediterranean, it is functionally 
useful to study the Sea according to the distinct vertical and horizontal zones 
recognized by the 1958 Geneva Conventions and the LOS Convention. For 
example, ocean space is divided vertically into the navigable surface, the water 
column, the seafloor, and the subsoil. The navigable waters and water column, 
in sum, are divided horizontally from the land seaward into internal waters, 
territorial waters, the contiguous zone, the exclusive economic zone, and the 
high seas. The seabed lying under the various water zones is divided 
horizontally into the internal and territorial seabed, the continental shelf, and 
the deep seabed. Significantly, the rules regulating the horizontal water zones 
of ocean space are not necessarily the same as those regulating the seabed 
zones subjacent to those waters.* Since the area of concern here is peacetime 
navigational use of the surface and subsurface waters, the analysis that follows 
focuses principally on the legal regime governing the waters of ocean space 
rather than the subjacent seabed. 


1. Zones of Sea Space 
a. Internal Waters and Territorial Sea 
(1) Baselines and Breadths of the Territorial Sea 


The point of departure in any discussion of foreign warship navigation near 
the shores of a Mediterranean state today is the delineation of the coastal 
state’s internal waters and territorial sea by fixing the baseline. Landward of 
that baseline, the coastal state enjoys virtually absolute sovereignty over the 
internal waters including the right to exclude foreign warships from all or 
certain of her internal waters,” to impose whatever conditions it considers 
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necessary upon foreign warships in those waters,” or to require such ships to 
leave. These rights are limited only to the extent that a visiting warship in the 
internal waters of a Mediterranean littoral state remains under the jurisdiction 
of her flag state during her stay and no legal proceedings can be taken against 
her for any cause.®’ Seaward of the baseline lies the territorial sea where the 
coastal state’s sovereignty is circumscribed by the right of innocent passage. 
From the perspective of the coastal state’s security interests in its adjacent seas 
the more waters enclosed as internal by the baseline, the greater its buffer zone 
against foreign warship encroachments. For the naval powers, though, the 
seaward movement of the baseline encloses waters as internal that would 
otherwise be territorial seas or high seas with a resulting loss in maneuvering 
space for their warships. 


(a) Straight Baselines 


The rules on determining the baseline under the Territorial Sea Conven- 
tion—normally the low-water mark on the shore or, in exceptional circum- 
stances, straight baselines drawn across the mouths of bays and estuaries or 
along deeply indented coasts or along coasts fringed with numerous islands— 
have since 1958 won general acceptance in the world community, as 
demonstrated by their incorporation without significant changes in the LOS 
Convention,™ and in the Mediterranean, as demonstrated by their acceptance 
in state practice.*” Almost all of the Mediterranean states use the low waterline 
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for determining at least a portion of their baseline.” Ten of those states have 
proclaimed straight baselines along some portion of their coastline. Albania’s 
straight baseline of 88 nautical miles declared in 1970 joins headlands along a 
highly indented part of her coast,” while Yugoslavia’s baseline of 245 nautical 
miles links islands fringing the Yugoslav coast without departing appreciably 
from the general direction of the coastline.” France has a straight baseline 
system dating to 1967 totaling 276 nautical miles that encloses indented 
shoreline often fringed with islands and islets on its Mediterranean coast and 
the western shores of the island of Corsica.”* Turkey’s baseline encloses a 
deeply indented coast.” Italy, Malta, Spain, Syria, and Tunisia in the last ten 
years have also laid claim to straight baselines for offshore island chains or 
indented shorelines.*> While most of these straight baseline claims have 
provoked minimal opposition since they generally conform to a “liberal” 
coastal state interpretation of the prescriptions in the Territorial Sea 
Convention and the LOS Convention, the fact that they continue to proliferate 
may pose problems for the maritime powers in the future. 

Particularly troublesome has been the seaward creep of straight baselines 
closing off large coastal indentations. Two Mediterranean States, Egypt and 
Libya, in particular, have advanced brvad claims to gulfs which did not satisfy 
the twenty-four-mile-closing-line test for bays articulated in the Territorial Sea 
Convention and the LOS Convention. Both countries have used the historic bay 
exception to justify their actions. 


(b) Historic Bays 


The historic bay exception is a relatively new concept” dating back only as 
far as Dr. Drago’s dissent in the North Atlantic Fisheries Arbitration of 1910, 
where he stated that a nation’s claim to historic bays was justified.”’ General 
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agreement exists as to the elements of a valid claim. Those elements, which the 
claimant state has the burden of showing, are: (1) The open exercise of 
authority by the claimant state; (2) over a substantial period of time; and (3) 
with the knowledge and acquiescence of foreign states.” 

The historic bay claimed by Egypt in the Mediterranean is the Gulf of El- 
Arab, which is eighteen miles in depth and seventy-five miles wide at its 
opening in the sea” located west of Alexandria. The Egyptian Government 
first announced its exercise of authority over this Gulf in 1926 in its reply to 
questionnaire No. 2 of the Committee of Experts for the Progressive 
Codification of International Law, when it stated that: “[T]he extent of 
Egyptian territorial waters was fixed at three miles by the Decree-Laws of 21 
April 1926 on Fishing and Sponge-fishing, except in the Bay of El-Arab, the 
whole ‘of which, according to the Decree-Law on Sponge Fishing, is included in 
the territorial sea.”!” 

Articles 1(b) and 4{a) of the Royal Egyptian Decree of January 15, 1951 
concerning the territorial waters of Egypt implicitly reaffirmed this result by 
including as inland waters of Egypt all bays along the Egyptian coast without 
specifying any limit.'°! Although the enactment of municipal laws claiming the 
Gulf of El-Arab as internal waters demonstrates Egypt’s desire to act as 
sovereign over those waters: “Sovereignty must be effectively exercised; the 
intent of the state must be expressed by deeds and not merely by 
proclamations.” No official charts have ever been published to illustrate the 
closing line for the bay.'°* None of the legal writings that have analyzed the 
Gulf of El-Arab claim have disclosed any examples of the effective exercise of 
Egyptian authority over the Gulf by deed supplementing the proclamation.'™ 
The first element of the historic bay exception, then, open exercise of authority 
over the Gulf of El-Arab, has not been adequately demonstrated by Egypt. 
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The time factor in the acquisition of title over the Gulf of El-Arab, according 
to both judicial decisions and legal publicists, must be a lengthy period. A 
great variety of terms are used in describing that period including “continuous 
usage of long standing,” “immemorial usage,” “continuous and immemorial 
usage,” and “continued and well-established usage.”!® The period cannot be 
fixed, however, according to an exact timeframe. Rather, it remains a matter of 
judgment when sufficient time has elapsed for the usage to emerge.'” 

In the case of the Gulf of El-Arab, Egypt’s formal claim dates back, at best, 
only 57 years to 1926. By comparison, in the Anglo-Norwegian Fisheries case, 
Norway showed that she had prevented the British from fishing in the area for 
over 150 years.'” Similarly, the Second Court of Commissioners of Alabama 
Claims in 1885 in discussing the status of the Chesapeake Bay concluded: “It 
is a part of the common history of the country that the States of Virginia and 
Maryland have from their earliest territorial existence [traced back to 1609] 
claimed jurisdiction over these waters, and it is of general knowledge that they 
continue to do so.”!® 

Although periods of several hundred years figure prominently in many 
historic bay cases, there are also instances of shorter time periods. For 
example, in Ocean Industries v. Greene, a Federal district court in California in 
1926 found, based upon the State of California’s Constitution of 1849 and 
implementing legislation, that the state had established jurisdiction over 
Monterey Bay despite its narrow depth of 9 miles and broad width of 22 
miles.! That case is exceptional, though. Thus, in United States v. Alaska, the 
United States Supreme Court denied the historic bay claim of Alaska to lower 
Cook Inlet even though the long, continuous usage of the inlet was traceable as 
far back as 1878, 96 years earlier.''° Egypt’s claim is only traceable to 1926 
and there has been no apparent effort by Egypt to backdate that claim further 
to bolster its claim. The elapsed period of time, then, for the historic bay claim 
to El-Arab is probably inadequate. It is difficult to separate this element of 
long-term usage, though, from that of acquiescence and knowledge by foreign 
states, the third component to the historic bay exception. 

The Egyptian Decree of 1951 concerning the Gulf of El-Arab did not pass 
unnoticed by foreign states.''’ On May 28, 1951, the British Government 
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filed a diplomatic protest against this Decree stating that it was unable to 
accept it as being in conformity with the rule of international law.'’? In its note 
of protest, the British Government stated that no historic bay was situated in 
Egypt.'"* A week later, on June 4, 1951, the United States addressed a note to 
the Egyptian Government taking exception to the Egyptian Decree, particularly 
those provisions dealing with bays.'!* The fact that other states did not protest 
this claim is not considered dispositive since the test of foreign state 
acquiescence is-not a quantitative one, but rather a qualitative one, as 
discussed in the Anglo-Norwegian Fisheries Case.'" 

That case was decided in December 1951 less than one year after the 
Egyptian Decree. The International Court of Justice rendered a judgment in 
that case that sustained the historic bay claims of Norway and acknowledged 
that the coastal state was in the best position to determine its own baselines 
based on criteria such as its economic interests in adjacent waters, confor- 
mance of the baseline to the general direction of the coastline, and a 
sufficiently close link between the land and the waters claimed as internal. 
The Egyptian position applied a rather loose interpretation to these selected 
criteria in supporting its historic bay claims to El-Arab.'”” 

Norway’s claim was justified based on deeply indented coastline subject to 
sovereign control without objection for over 150 years, while El-Arab, situated 
on a gently undulating coastline, has been claimed for less than 60 years and 
opposed by two major maritime powers. Clearly, the facts in the Anglo- 
Norwegian Fisheries Case are distinguishable from those pertaining to the 
Egyptian Gulf of El-Arab. Consistent with that conclusion, while the Egyptian 
claim has been analyzed and referenced in many treatises discussing historic 
bay claims which also addressed the Anglo-Norwegian Fisheries Case, none of 
those writers have found the Egyptian claims legally sufficient.'* In sum, 
Egypt has failed to date to carry its burden of proof of the historicity of the 
Gulf of El-Arab as internal waters because of the relatively brief life span of 
the Egyptian claim, the opposition of several major naval powers, and the 
absence of adequate proof by Egypt of the exercise of effective authority over 
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the Gulf. At the same time, it should be acknowledged that the passage of time 
generally works to the advantage of Egypt, enhancing the apparent historicity 
of its claim. 

Far more recent and controversial than the Egyptian claim to the Gulf of El- 
Arab is the Libyan claim to sovereignty over the Gulf of Sidra (also known as 
the Gulf of Sirte, the Gulf of Surte, or the Gulf of Surt)'”® announced in a 
Libyan declaration of October 19, 1973, delivered to the United Nations.'” 
Libya claimed the enclosed Gulf south of latitude 32 degrees 30 minutes with a 
closing line of 260 nautical miles as internal waters subject to: 


{I}ts complete national sovereignty and jurisdiction in regard to legislative, 
judicial, administrative and other aspects related to ships and persons that 
may be present within its limits. Private and public foreign ships are not 
allowed to enter the Gulf without prior permission from the authorities of 
the Libyan Arab Republic and in accordance with the regulations 
established by it in this regard.'*! 


The claim is territorial in nature. Its import is that the claimed waters form 
part of the national territory of Libya and foreign vessels are excluded 
therefrom, absent Libyan consent. Several publicists have noted that the 
exclusion of foreign vessels is an indisputable demonstration of the desire to 
act as the sovereign.’ Libya has certainly made an effort to assert its claim of 
sovereignty by deeds as evidenced by its interception of United States military 
aircraft operating over the Gulf of Sidra in August 1981 and 1983, and its 
announced threat in August 1983 to sink any American warships that enter the 
Gulf.’ Libya’s failure to halt those operations does not alter the conclusion 
that Libya is endeavoring to satisfy the first component of the historic bay 
exception for the Gulf of Sidra by openly exercising authority over the Gulf, 
although the continued United States operations are germane to the issue of 
acquiescence in the Libyan claims by other states.'* 

In asserting sovereign authority over the Gulf, Libya claimed: “Throughout 
history and without any dispute, the Libyan Arab Republic has exercised its 
sovereignty over the Gulf . . . .”!° Yet, in March 1973, seven months 
earlier, U.S. military aircraft had flown over the Gulf of Sidra, and Libya 





119. Spinnato, Historic and Vital Bays: An Analysis of Libya’s Claim to the Gulf of Sidra, 13 
Ocean Dev. & INT'L LJ. 65, 81 n. 1 (1983) {hereinafter cited as Spinnato]. 

120. Libyan Arab Jamahiriya, “Declaration Regarding the Jurisdiction of the Gulf of Sur,” Oct 9, 
1973. See Annex to letter from Charge d’Affaires A.I. of the Permanent Mission of the 
Libyan Arab Jamahiriya to the United Nations addressed to the President of the Security 
Council, S/14636, Aug. 20, 1981 [hereinafter cited as Libyan Declaration]. 

121. Id. 

122. Juridical Regime of Historic Waters, supra note 98, paras. 89-90, reprinted in [1962] 2 Y.B. 
InT’L L. Comm’N 14, U.N. Doc. A/CN.4/SER.A/1962/Add. 1. 

123. Spinnato, supra note 119, at 74; Washington Post, Aug. 3, 1983, at Al, cols. 1-2. 

124. Spinnato, supra note 119, at 74. 

125. Libyan Declaration, supra note 120. 
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never protested the overflight as a violation of its sovereignty in the Gulf.'”° 
Instead, it maintained that the aircraft had entered into a “restricted area,” 
~ that is the airspace within a radius of 100 miles from Tripoli.'*’ The United 
States responded that its planes had at no time overflown the twelve-mile 
Libyan-claimed territorial sea and added that any concept of a restricted area 
was contrary to the Convention on International Civil Aviation.’ 

Libya had never asserted a claim to the Gulf before October 1973, even 
though it first gained independence in 1951.!”° “The failure to assert the claim 
of sovereignty prior to the October 1973 Declaration, in a situation where 
such a claim would have been appropriate, severely diminishes any argument 
of historicity.”!*° Particularly, when compared to customary international law 
practice, the passage of time from 1973 to the present is clearly insufficient to 
qualify the Gulf of Sidra as an historic bay.’ 


The fact that the claim was not asserted until 1973 by Libya does not 
necessarily lead to the conclusion that there is insufficient history or 
usage. However, the fact that no evidence has been brought forward 
evincing continuous usage prior to that time significantly damages Libya’s 
contention that the bay is a historic bay. Since the burden of proving a 
historic claim lies with the claiming party, it can be said that Libya has 
failed to meet its burden.'** 


The Libyan claim fails, then, to satisfy the second element of the historic bay 
exception, namely, sovereign usage of the Gulf by Libya over a substantial 
period of time. 
A similar result pertains to the third element, knowledge and acquiescence 
_in the Libyan claim by other states. The October 1973 Declaration was 
followed within a few months by diplomatic protests from the United Kingdom. 
France and the United States.'** The United States’ reply of February 11, 
1974, rejected the Libyan claim as contrary to international law, stating: 


Nor does the Gulf of Sirte meet the international law standards of past 
open, notorious and effective exercise of authority, continuous exercise of 
authority, and acquiescence of foreign nations necessary to be regarded 
historically as Libyan internal or territorial waters. The United States 
Government views the Libyan action as an attempt to appropriate a large 





126. Spinnato, supra note 119, at 75. 

127. Id. 

128. Id. 

129. Id. at 74. 

130. Jd. at 75. 

131. Id. at 76. 
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133. Note (Feb. 11, 1974) from the United States of America to the Libyan Arab Republic, 
reprinted in 1974 Dic. U.S. Prac. INT'L L. 293 (hereinafter cited as U.S. Protest]; Dep’t St., 
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area of the high seas by unilateral action, thereby encroaching upon the 
long-established principle of freedom of the seas.’* 


Beyond the formal written protests, the United States elected to challenge the 
Libyan claim through military aircraft overflights of the claimed waters 
commencing in 1977 and continuing up to the present day, much like the 
British had done in Corfu Channel over thirty years earlier.'** 

On one occasion in August 1981, the United States Sixth Fleet conducted 
missile firing exercises that overlapped the northwestern area of the Gulf of 
Sidra.'* This area was cited as the best region of the Mediterranean to conduct 
such exercises because it is generally free of commercial air and sea traffic. 
These exercises were conducted only after the requisite notice to mariners and 
airmen had been published.'*’ During the exercises, numerous intercepts of 
reconnoitering Libyan aircraft were made by American fighter aircraft and on 
August 19, 1981, two Libyan aircraft suddenly fired upon two United States 
Navy F-l4s from the aircraft carrier USS Nimitz.'** The American aircraft 
returned the fire and shot down the Libyan aircraft.’ 

Setting aside the aggression and self-defense issues involved here” as 
beyond the scope of this study of peacetime navigational prescriptions, Libya 
contended in the law-of-the-sea context that the United States had violated its 
sovereignty in overflying the Gulf.'*! The United States countered that the 
Gulf constituted part of the high seas and Libya’s claim was unacceptable, a 
violation of international law.'** The United States position won support at the 
ongoing UNCLOS III session where it was reported that the experts “were well 
aware that Libya’s attempt to stretch a baseline across the Gulf of Sidra from 
which to measure its territorial waters had no plausible basis either in 





134. U.S. Protest, supra note 133. 

135. Spinnato, supra note 119, at 77; Washington Post, July 27, 1984, at Al, col. 2, at Al7, col. 
1; Washington Post, July 1, 1983, at A20, cols. 1-2. 

136. Gwertzman, U.S. Action: Sign to Libya, N.Y. Times, Aug. 21, 1982, at Al, col. 5, at A10, 
col. 4. 

137. N.Y. Times, Aug. 20, 1981, at A8, col. 1. 

138. Id. See also Mossberg, U.S. Downs Libyan Fighters Over Mediterranean in Latest Round of 
Potential and Military Historicity, Wall St. J., Aug. 20, 1981, at 3, col. 1. 

139. For Libya’s account of the facts, see N.Y. Times, Aug. 20, 1981, at Al, col. 6, at Al2, col. 1. 

140. Libya contended that the Libyan planes had been attacked without provocation. MacNeil- 
Lehrer Report, telecast aired Aug. 19, 1981, (transcript statement of Mr. Cuma-Eigariani, 
Counselor, Libya’s U.N. Mission). The United States countered that the Libyan attack was 
unprovoked and that the American pilots had only acted in self-defense pursuant to article 
51 of the U.N. Charter. Letter from the Acting Representative of the United States of 
America to the United Nations, Addressed to the President of the Security Council (Aug. 19, 
1981) (U.N. Doc. S/14632.) See generally Neutze, The Gulf of Sidra Incident: A Legal 
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customary international law or in the Draft Convention.”!* 

Significantly, the League of Arab States during the same time period issued 
a press release which expressed the view that the Sixth Fleet maneuvers 
needlessly escalated tensions in the Middle East, but made no mention of the 
legitimacy of the Libyan claim.“ Although presented with an opportunity to 
do so,'* the League of Arab States had chosen not to affirm the legitimacy of 
Libya’s claim. The weight of the evidence, then, drawn from the protests and 
deeds of the maritime powers, the UNCLOS III negotiating sessions and, to a 
limited extent, the news release of the League of Arab States fails to 
demonstrate foreign state acquiescence in Libya’s claim to sovereignty over the 
Gulf of Sidra. 

Although the Gulf fails to qualify as an historic bay under the three-pronged 
analysis required by customary international law, the Libyan Declaration 
suggests a second legal principle for support: “Because of the Gulf’s 
geographical location commanding a view of the southern part of the country, 
it is, therefore, crucial to the security of the Libyan Arab Republic. 
Consequently, complete surveillance over its area is necessary to insure the 
security and safety of the state.” This justification is reminiscent of the 
principle of vital bays that has been ascribed by some writers to Dr. Drago’s 
dissent in the North Atlantic Coast Fisheries Arbitration in which he predicated 
proof of the historicity of a bay on two elements: (1) The assertion of 
sovereignty and (2) some particular circumstance such as geographic configura- 
tion, immemorial usage, or the requirements of self-defense.\*’ 

The vital bays doctrine has not won recognition or acceptance in customary 
or conventional international law except to the extent that it is embodied in the 
historic bay exception.’ Thus, security needs of a coastal state are simply one 
consideration when looking at the legitimacy of an historic bay claim. 
Generally, the bays cited as internal waters by reason of the requirements of 
self-defense have been those which were sharply defined indentations of the 
coastline such as the Chesapeake and Delaware Bays.'* Both those bays have 
narrow openings of twelve and ten miles, respectively, and are integral parts of 
major river systems. In contrast, the Gulf of Sidra has a 260-mile opening 
which makes it practically indistinguishable from the Mediterranean. More- 
over, Libya has advanced no particular facts which indicate any security needs 
in the Gulf which are different from those of other coastal states with gently 
undulating coastlines. In sum, Libya does not appreciably enhance the 
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legitimacy of its claim to sovereignty over the Gulf of Sidra by citing its self- 
defense requirements. 

While the Egyptian and Libyan historic bay claims to Sidra and El-Arab 
have not won acceptance in international law, two other Mediterranean states, 
Italy’ and Tunisia,'*' have adopted the Egyptian-Libyan precedent and 
recently laid claim to large gulfs along their shores as historic bays. Even if 
legally unsubstantiated, these four historic bay claims clearly affect peacetime 
navigational uses of the bays by foreign warships, since nonconsensual 
incursions by such ships into those waters is perceived by the claimant coastal 
state as trespassing on its sovereign internal waters and is likely to provoke 
diplomatic or even military confrontation. In other words, recent historic bay 
claims in the Mediterranean, regardless of their legal merit, tend to promote 
the exclusive sovereign interests of the coastal state at the expense of the 
inclusive interests of all states in unencumbered navigational freedom in the 
Mediterranean. This continuing seaward creep of coastal state sovereignty is 
further compounded by the ongoing expansion of the territorial sea. 





150. Italy in 1977 enacted a Presidential Decree announcing, inter alia, that the Gulf of Taranto 
located at the southern end of the Italian peninsula with a closing line exceeding 70 miles 
was an historic bay. See Extract from Presidential Decree No. 816 of Apr. 26, 1977, 
regarding regulations relating to the application of Law No. 1658 of Dec. 8, 1961, 
authorizing accession to the Convention on the Territorial Sea and the Contiguous Zone, 
done at Geneva on Apr. 29, 1958, and enforcing that Convention, reprinted in MCRM, supra 
note 11, section entitled Italy. This Gulf had never previously been mentioned or listed in 
any of the treatises pertaining to historic bay claims. See, e.g. , STROHL, supra note 85, at 
251-323; Historic Bays, supra note 99, para. 43, reprinted in 1 UNCLOS I OR, Preparatory 
Documents, 8, U.N. Doc. A/CONF.13/37 (1958). 

151. Tunisia has claimed the Gulf of Tunis and Gulf of Gabes, both of which satisfy the 
semicircularity test. The Gulf of Tunis with an opening to the sea of twenty-three miles also 
satisfies the constraints of the twenty-four-mile-closing-line rule and therefore qualifies as a 
bay within the meaning of the Territorial Seas Convention and the LOS Convention. The 
Gulf of Gabes, though, has a closing line of 50 miles and can only qualify as a bay under the 
historic bay exception. Professor Gidel has asserted that the Gulf so qualifies without 
offering any authority for his statement but pointing out that “foreign states have never 
protested the various rules laid down for these waters, and especially those which have been 
implemented against foreign sponge fishermen in the Gulf of Gabes.” STROHL, supra note 
85, at 263. This is reenforced by the Tunisian Law No. 73-49 of Aug. 2, 1973, Delimiting 
Territorial Waters, reprinted in MCRM, supra note 11, section entitled Tunisia. However, 
neither Strohl nor the U.N. Secretariat’s document on Historic Bays appear to support 
Gidel’s conclusion. See STROHL, supra note 85, at 263; Historic Bays, supra note 99, para. 
43, reprinted in 1 UNCLOS I OR, Preparatory Documents, 8, U.N. Doc. A/CONF.13/37 
(1958). In the Case Concerning the Continental Shelf, the judgment of the International Court 
of Justice makes repeated references to the Tunisian historic-bay claim to the Gulf of Gabes 
without assessing the legal validity of that claim. See Case Concerning the Continental Shelf 
(Tun. v. Lib.), 1982 I.C.J. 74-75, 76-77 (Judgment of Feb. 24, 1982). The dissent of Judge 
Oda suggests, though, that the Gulf of Gabes may be internal waters. See id. at 210, para. 86 
(dissenting opinion). 
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(c) Breadth of Territorial Sea 


The history of claims concerning the breadth of the territorial sea reflects 
the lack of any international agreement either at the Hague Codification 
Conference of 1930 or UNCLOS I and II on the width of that sea zone. 
Instead, the breadth of the territorial sea has been fixed through the customary 
processes of claim and counterclaim. That practice continued largely unabated 
during UNCLOS III, when eight of the Mediterranean littoral states expanded 
the breadth of their territorial sea claims through municipal legislation.'* At 
the same time agreement was reached at UNCLOS III as reflected in article 3 
of the LOS Convention: “Every state has the right to establish the breadth of 
its territorial sea up to a limit not exceeding twelve-nautical miles . . . .”!** 

Presently, the nation state claims concerning the breadth of the territorial 
sea worldwide and within the Mediterranean may be summarized as follows:'™ 


Breadth Number of States Mediterranean States 
(Nautical Miles) (Worldwide) (Including Nonlittoral 
Naval Powers Present) 
17 U.K., U.S. 
4 Gr., Israel, Tur. (12 in Black 
Sea) 
12 90 Algeria, Cyprus, Egypt, Fr., 


It., Libya, Malta Monaco, 
Morocco, U.S.S.R., Spain, Tu- 
nisia, Yugoslavia 


15 1 Albania 
20 1 
30 2 





152. MCRM, supra note 11, sections entitled Albania (Decree No. 5384 of Feb. 1976, from 12 to 
15 n.m.), France (Law 71-1060 of Dec. 1971, from 6 to 12 n.m.), Italy (Law No. 359 of Aug. 
1974, from 6 to 12 n.m.), Malta (Act No. XXIV of May 1978, from 6 to 12 n.m.), Monaco 
(Ordinance No. 5094 of Feb. 1973, from 3 to 12 n.m.), Spain. (Act No. 10/1977 of Jan. 
1977, from 3 to 12 n.m.), Syria (Parliament 37 of Sep. 1981, from 12 to 35 n.m.), Tunisia 
(Law 73-49 of Aug. 1973, from 3 to 12 n.m.). 

153. LOS Convention, supra note 58, art. 3. 

154. Interview with LCDR R. Blackwood, JAGC, USN, International Law Division, Office of the 
Judge Advocate General of the Navy (September 3, 1985). 
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35 1 Syria 
50-200 20 





No legislation Lebanon 


Statistically, according to this table, over three quarters of the nation states 
of the world community have fixed their territorial seas at twelve or fewer 
nautical miles consistent with the LOS Convention. Within the Mediterranean, 
all of the littoral states and nonlittoral naval powers accept the twelve-mile-or- 
less rule with the exception of Albania and Syria. Both claim broader territorial 
seas and neither attended the final session of UNCLOS III nor signed the LOS 
Convention. 

Significantly, the 200-nautical-mile-territorial-sea claims which have ap- 
peared off the Latin American and African coasts have not caught on in the 
Mediterranean. The result is that only relatively limited portions of the waters 
of the Mediterranean, when compared to other areas of ocean space, have been 
designated as territorial waters, generally not in excess of the balance of 
interests reflected in the LOS Convention. As evidence of the broad-based 
support for the twelve-mile-or-less rule prescribed in the LOS Convention, the 
United States policy in. declining to sign the LOS Convention has been: 


The President has not changed the breadth of the United States territorial 
sea. It remains at 3 nautical miles. The United States will respect only 
those territorial sea claims of others in excess of three nautical miles, to a 
maximum of 12 nautical miles, which accord to the U.S. its full rights 
under international law in the territorial sea. 

Unimpeded commercial and military navigation and overflight are critical 
to the national interest of the United States. The United States will 
continue to act to ensure the retention of the necessary rights and 
freedoms.’ 


The full rights of which the United States spoke are principally the right of 
innocent passage and the right of straits passage, which are the subjects 
discussed in succeeding subsections that follow. 


(2) Right of Innocent Passage 


Navigation in the territorial sea is regulated by the regime of innocent 
passage, which is the one exception to coastal state sovereignty in those waters. 
Innocent passage under international law, according to the norms prescribed in 
the Territorial Sea Convention and the LOS Convention, as well as the Corfu 
Channel Case may not be prejudicial to the peace, good order, or security of the 





155. The White House, Office of the Press Secretary, Fact Sheet, United States Ocean Policy, 
Mar. 10, 1983. See also United States Ocean Policy, Statement by the President, Mar. 10, 
1983, 19 WEEKLY Comp. Pres. Doc. 383 (Mar. 14, 1983). 
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coastal state.’ The determination of such prejudice under the 1958 
Convention was subjective. The Convention left open to coastal state 
interpretation the question of what activities were innocent and failed to limit 
the prejudicial activities to those engaged in by the foreign vessel while 
transiting the territorial sea of another state. Many states, then, have adopted 
the view that the passage of foreign warships through their territorial waters is 
per se prejudicial because of the military character of the vessel, the flag it is 
flying, its propulsion or arms, or its destination.’ In the Mediterranean today, 
Albania, Algeria, Malta, Spain, Syria, and Yugoslavia deny the right of 
innocent passage through their territorial waters to all, or certain types or 
numbers of foreign warships, absent previous notice or authorization or 
both.’ Although prior notice-authorization has been the established principle 
in these jurisdictions, in practice the demand has been met by “notification at 
a lower level.”! This practice is not universal, however, and the possibility 
remains that a military incident could arise due to the adamant position of 
some of the states.'” 





156. LOS Convention, supra note 58, art. 17; Territorial Sea Convention, supra note 22, art. 14. 
157. Richardson, supra note 35, at 560. This position is reminiscent of that taken by the 
American delegate, Elihu Root, in his argument to the North Atlantic Coast Fisheries 
Tribunal in 1912: “Warships may not pass without consent in this zone because they 
threaten. Merchant-ships may pass and repass, because they do not threaten.” 11 North 
Atlantic Coast Fisheries Arbitration (U.S. v. Great Britain) 2007 (Perm. Ct. Arb. 1912). 
158. Spain’s Act No. 25/64 concerning Nuclear Energy of Apr. 29, 1964, arts. 2, 69-77, 79, 80; 
MCR\M, supra note 11, sections entitled Albania (Decree No. 4650 of Mar. 9, 1920), Algeria 
(Decree No. 63-403 of Oct. 12, 1963), Malta (Act No. XXVIII of July 1981), Syria 
(Legislative Decree No. 304 of Dec. 28, 1963), Yugoslavia (Law of the Coastal Sea, the 
Outer Sea Belt and the Epicontinental Belt of May 1965). See also 1 V. SEBEK, THE 
EASTERN EUROPEAN STATES AND THE DEVELOPMENT OF THE LAW OF THE SEA 110-13 
(1979); Comment, The Innocent Passage of Warships in Foreign Territorial Seas: A Threatened 
Freedom, 15 SAN DiecGO L. REV. 583, 583 n. 62 (1978) [hereinafter cited as Comment). 
Significantly, the emergence of the Soviet Union as a major naval power in the 
Mediterranean has softened its stance on prior notice-authorization as evident in the draft 
articles on the territorial sea submitted by the U.S.S.R., Bulgaria, Poland and the G.D.R. to 
the second session of UNCLOS III which made no reference to a requirement for previous 
notice and/or authorization for warship innocent passage. See U.N. Doc. A/CONF. 62/C.2/ 
L.26, reprinted in 3 UNCLOS III OR, Documents of the Conference, 203, 205 (1974). 
159. D. O’CONNELL, THE INFLUENCE OF LAW ON SEA POWER 140 (1975). 


[Low-level notification] means the naval attache telephoning a li der at 
the local Navy Office to say, “Oh, by the way, H.M.S. So-and-so will be passing . . .” 
and giving details. On the whole, most coastal states have been cautious about striking 
attitudes on the question, and those that have, like Somalia or Bangladesh, which have 
solemnly proclaimed . . . that warships shall not pass without permission, are 
imitating . ‘ade enaee eal bets ate ily egal oy attnans:: Mar alk ben 
Salt = Genes’ sialon de eek inslio 0 summer. 
160. SEBEK, supra note 158, at 303. 


[Their] attitude[s} [are] understandable in view of numerous incidents which were 
provoked by the presence of foreign warships in [their] territorial seas . . . . Albania 
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Other nations in the Mediterranean, some of which do not insist upon 
advance warning of the passage of warships, nonetheless strongly support the 
requirement. For instance, during the preparatory work for UNCLOS III the 
Mediterranean States of Cyprus, Greece, Morocco, and Spain, joined by four 
non-Mediterranean states, submitted to the United Nations Committee on the 
Peaceful Uses of the Seabed and Ocean Floor {hereinafter referred to as the 
U.N. Seabed Committee] the Eight Power Proposal pertaining to warship 
passage through territorial seas, including straits used for international 
navigation.'*! Those articles provided: 
































Article 15 


1. The coastal state may require prior notification to or authorization by 
its competent authorities for the passage through its territorial sea of 
foreign nuclear-powered ships or ships carrying nuclear weapons, in 
conformity with regulations in force in such a state. 


Article 21 


The coastal state may require prior notification to or authorization by its 
competent authorities for the passage of foreign warships through its 
territorial sea... . 


Article 22 


1. Foreign warships exercising the right of innocent passage shall comply 
with the laws and regulations enacted by the coastal state in conformity 
with these articles and other rules of international law. 

2. Foreign warships . . . shall not perform any activity which does not 
have a direct bearing with the passage, such as: 

(a) Carrying out any exercise or practice with weapons of any kind; 
(b) Assuming combat position by the crew; 
(c) Flying their aircraft; 
(d) Intimidation or displaying of force; 
(e) Carrying out any research operations of any kind. 
3. Foreign warships . . . may be required to pass through certain sea 





has never forgotten the bitter lesson of the Corfu Channel Case. The U.S.S.R. also had 
unpleasant memories of the activities of foreign naval vessels which supported in the 
Baltic and the Black Sea the lutionary forces during the Soviet civil war. 
The presence of foreign warships in the Adriatic during the Trieste crisis was also 
resented in Yugoslavia, and those memories were revived during the most recent 
tension between Yugoslavia and Italy because of the border dispute in March 1984. Id. 
(footnotes omitted.) 
161. Draft article on Navigation Through the Territorial Seas Including Straits Used for 
International Navigation, U.N. Doc. A/AC.138/SC.II/L.18 (1973), reprinted in 12 INTL. 
LEGAL MATERIALS 573 (1973) [hereinafter cited as Eight Power Proposal]. 
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lanes as may be designated for this purpose by the coastal state.’ 


The increasing concerns of the coastal states in the Mediterranean and 
elsewhere over the “free” passage of warships were readily apparent in this 
draft proposal. 

The Eight Power Proposal encountered immediate objections from the 
maritime powers. Although the sponsors of the draft tried to reassure the 
major powers that the purpose of the proposal was not to prevent or hamper 
passage, but to facilitate it without causing any adverse effects to the coastal 
state, it was readily apparent that the limitations of the proposal would permit 
coastal state interference with warship transit.’ The maritime powers 
complained that the draft treated navigation through international straits and 
through territorial seas as a single case under international law,'™ instead of 
according international straits the special treatment necessitated by their 
criticality as choke points. The major naval powers also took issue with the 
requirements for prior notice and authorization, and for warships to adhere to 
compulsory traffic schemes designated by the coastal state." The strong 
opposition of the maritime and naval powers, coupled with critical concessions 
by those nations on resource-related issues pertaining to the deep seabed and 
the exclusive economic zone, ultimately resulted in the defeat of the Eight 
Power Proposal’® and similar proposals for prior notice-authorization.'” 

The culmination of UNCLOS III saw the adoption of articles pertaining to 
innocent passage which made no express reference to a requirement for 
previous notice or authorization for warship passage. At the same time, the 
LOS Convention carried forward many of the innocent-passage provisions of 
the Territorial Sea Convention’® including the prohibition against submerged 
passage,’ the detailed definition of warships,’ the permissibility of 
temporary coastal state suspensions of innocent passage for security reasons on 





162. Id., reprinted in 12 INTL. LEGAL MATERIALS 573, 578, 579-80. 

163. TRUVER, supra note 68, at 196; Comment, supra note 158, at 584. 

164. TRUVER, supra note 68, at 197-98. 

165. Id. at 198. 

166. Id. at 200. 

167. A similar proposal sponsored by Morocco and three non-Mediterranean strait states was 
introduced but failed to win the requisite consensus during the second session of UNCLOS 
III. Draft articles on navigation through the territorial seas, including straits used for 
international navigation, U.N. Doc. A/CONF.62/C.2/L.16, reprinted in 3 UNCLOS III OR, 
Documents of the Conference, 192, 194 (1974). That proposal permitted the coastal state to 
require prior notice or authorization for the passage of foreign warships through its 
territorial waters. 

168. Compare LOS Convention, supra note 58, arts. 17-18, 19(1), 20, 24-25 with Territorial Sea 
Convention, supra note 22, arts. 14-17, 23. 

169. Compare LOS Convention, supra note 58, art. 20 with Territorial Sea Convention, supra note 
22, art. 14(6). 

170. Compare LOS Convention, supra note 58, art. 29 with High Seas Convention, supra note 22, 

art. 8(2). : 
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a non-discriminatory basis in specified areas,'”! and the coastal state right to 
require warships disregarding coastal state regulations on innocent passage to 
leave the territorial sea.'” 

The LOS Convention also endeavors to eliminate some of the subjective 
interpretative difficulties that have arisen concerning the innocent-passage 
regime of the Territorial Sea Convention. In this connection, article 19 of the 
LOS Convention lists twelve specific activities as prejudicial to the peace, good 
order, or security of the coastal state, thereby removing the vessel from 
innocent passage and empowering the coastal state to take the necessary steps 
to prevent passage.'” The list includes: 


(a) Any threat or use of force against the sovereignty, territorial integrity 
or political independence of the coastal state, or in any other manner 
in violation of the principles of international law embodied in the 
Charter of the United Nations; 

(b) any exercise or practice with weapons of any kind; 

(c) any act aimed at collecting information to the prejudice of the defence 
or security of the coastal state; 

(d) any act of propaganda aimed at affecting the defence or security of the 
coastal state; 

(e) the launching, landing or taking on board of any aircraft; 

(f) the launching, landing or taking on board of any military device; 

(g) the loading or unloading of any commodity, currency or person 
contrary to the customs, fiscal, immigration or sanitary laws and 
regulations of the coastal state; 

(h) any act of wilful and serious pollution contrary to this Convention; 

(i) any fishing activities; 

(j) the carrying out of research or survey activities; 

(k) any act aimed at interfering with any systems of communication or any 
other facilities or installations of the coastal state; 

(1) any other activity not having a direct bearing on passage.'”* 


Activity, according to this enunciation, is a sine qua non of noninnocence.'”* 
Possession of passive characteristics, such as the combat capabilities of a 
warship, would not constitute “‘activity” within the meaning of this enumerated 
list. 





171. Compare LOS Convention, supra note 58, art. 25(3) with Territorial Sea Convention, supra 
note 22, art. 16(3). 

172. Compare LOS Convention, supra note 58, art. 30 with Territorial Sea Convention, supra note 
22, art. 23. The LOS Convention explicitly embraces in art. 32 the immunity of warships in 
the territorial sea. 

173. LOS Convention, supra note 58, art. 19, 25(1). 

174. Id. art. 19(2). 

175. Comment, supra note 158, at 597. 
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Article 19 does not, however, identify the list as exhaustive.'”° Moreover, 
the principal emphasis in this open-ended list of prejudicial activities is the 
military security of the coastal state. In enumerating such a list, article 19 has 
the dual effect of, first, defining with greater clarity and certainty the concept 
of innocence and, second, increasing the ability of coastal states to advance 
security-related grounds for denying warship passage. “‘Any other activity not 
having a direct bearing on passage” under category (1) would certainly be 
simple for a state intent on prohibiting warship passage to manufacture.'”’ In 
this connection, category (1) was singled out by some commentators for 
suggested deletion to ensure greater specificity and protection of the right of 
innocent passage, particularly for warships.'”° Nevertheless, the category was 
included in the LOS Convention. The open-ended nature of both this category 
and article 19 generally, if manipulated by state parties to the LOS 
Convention, could seriously imperil the right of warship passage. 

Earlier discussion in this article of the Territorial Sea Convention pointed 
out that proponents of the notice-authorization prerequisite for warship 
passage relied heavily on the broad grant of coastal state regulatory powers in 
article 17 of that Convention. Article 21 of the LOS Convention strives to 
curtail those broad regulatory powers by enumerating eight subject areas 
where the coastal state may adopt, with due publicity, laws and regulations 
pertaining to innocent passage. Those areas are: 


(a) The safety of navigation and the regulation of maritime traffic; 

(b) the protection of navigational aids and facilities and other facilities or 
installations; 

(c) the protection of cables and pipelines; 

(d) the conservation of the living resources of the sea; 

(e) the prevention of infringement of the fisheries laws and regulations of 
the coastal state; 

(f) the preservation of the environment of the coastal state and the 
prevention, reduction and control of pollution thereof; 

(g) marine scientific research and hydrographic surveys; 

(h) the prevention of infringement of the customs, fiscal, immigration or 
sanitary laws and regulations of the coastal state.'”” 





176. Article 19(1) confirms that: “Passage is innocent so long as it is not prejudicial to the peace, 
good order or security of the coastal state . . . .” Article 19(2) expands on this by announcing 
that “Passage of a foreign ship shall be considered to be prejudicial to the peace, good order 
or security of the coastal state if in the territorial sea it engages in any of the following 
activities . . . .” Article 19(2) does not indicate that the list is exclusive or exhaustive. 

177. Comment, supra note 158, at 597. : 

178. W. Burke, Contemporary Law of the Sea: Transportation, Communication and Flight 21 
(Law of the Sea Inst., U. of R.I., Occasional Paper No. 28, 1975.) Burke states that the test 
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The list is exhaustive and exclusive unlike article 19.’ Coastal states may 
only prescribe regulations which fall within the ambit of the eight listed 
categories. Significantly, nowhere in tie list is the coastal state specifically 
authorized to impose a requirement for prior notice-authorization for innocent 
passage. A strong argument exists, then, under article 21 that the LOS 
Convention does not permit prior notice-authorization regulations to be 
prescribed by coastal states for warship passage.'*! 

A coastal state so inclined, though, can readily find a means to circumvent 
this argument by refusing innocent passage for warships on other grounds. For 
example: “The claimed right of Malaysia and Indonesia to exclude warships 
because of ‘excessive weight’ would clearly be cognizable under article 21(1)(f) 
. . .”182 pertaining to preservation of the environment. Alternatively, permis- 
sion to pass might be required in conjunction with “safety of navigation and 
the regulation of marine traffic” under article 21(1)(a). For a nation so 
disposed, then, article 21, while more specific and detailed than its historical 
antecedent in the Territorial Sea Convention, affords ample opportunity, 
through the open-ended list of prejudicial activities in article 19 of the LOS 
Convention, for misuse by states opposed to the passage of warships. 

The possible barriers to warship passage are by no means limited to articles 
19 and 21 of the LOS Convention. Article 23 of that Convention singles out: 
“Foreign nuclear-powered ships and ships carrying nuclear or other inherently 
dangerous or noxious substances” —in essence, all nuclear-powered or nuclear- 
armed warships and perhaps conventionally-armed warships—to “carry 
documents and observe special precautionary measures established for such 
ships by international agreements,” a provision that tends to apply to, and 
E facilitates the imposition of, prior notice-authorization regulations for war- 
ships.'® Moreover, article 22, which vests the coastal state with authority to 
delineate sea lanes and traffic separation schemes for safety of navigation, 
provides in paragraph (2) that: “Nuclear-powered ships and ships carrying 
nuclear or other inherently dangerous or noxious substances or materials may 
be required to confine their passage to such sea lanes.” !™ In this connection, 
some states may adopt the position that no safe route for such vessels exists, or 
some may designate a sea lane which is so utterly inconvenient that the 
requirement to use it would be tantamount to a refusal of passage.'® 

The principal safeguard in the LOS Convention against prior notice- 
authorization requirements for warship innocent passage is article 24(1): 








1. The coastal state shall not hamper the innocent passage of foreign 
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ships through the territorial sea except in accordance with this 

Convention. In particular, in the application of this Convention or of 

any laws or regulations adopted in conformity with this Convention, 

the coastal state shall not: 

(a) impose requirements on foreign ships which have the practical 
effect of denying or impairing the right of innocent passage; or 

(b) discriminate in form or in fact against the ships of any state or 
against ships carrying cargos to, from or on behalf of any state.'® 


A prior notice-authorization prerequisite for innocent passage contravenes 
article 24 because it has the practical effect of denying or impairing the right. 
Article 24, then, serves as an effective safeguard against coastal state denial of 
warship innocent passage.'® 

Although the basic outline of the innocent passage regime codified in the 
LOS Convention was evident in the early sessions of UNCLOS III, the closing 
days of the Conference still found Gabon offering a formal amendment to 
article 21 of that Convention to require prior notification or authorization for 
the passage of warships through the territorial sea.'** This amendment met 
with strong opposition from the maritime states. It was withdrawn in favor of a 
proposal to incorporate a reference to “security” in the provision in article 
21(1)(h) giving coastal states authority to enact innocent passage regulations 

infringement of their customs, fiscal, immigration, or sanitary 
laws.'®° That change would have vested coastal states with extremely broad 
powers over navigation in the territorial sea not necessarily restricted to 
warships and was strongly resisted.’ When it appeared that the issue would 
go to a vote, the sponsors of the proposal elected to withdraw it in return for a 
statement on the record by the President of the Conference that the withdrawal 
“was without prejudice to the rights of coastal states to adopt measures to 
safeguard their security interests in accordance with articles 19 and 25 of this 
Convention.”!” 

The defeat of Gabon’s amendment far from settling the issue of warship 
passage represents but one more episode in the ongoing struggle between 
coastal states safeguarding their adjacent seas and maritime powers protecting 
unimpeded peacetime navigation rights. The subsequent signing of the LOS 
Convention will not conclusively resolve this issue given the numerous 
ambiguities in the Convention’s text which are susceptible to interpretative 
manipulation by states to prevent warship passage. 

Among the Mediterranean littoral states that restrict warship innocent 
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passage through their territorial seas, three of them, Albania, Syria, and Spain 
have declined to sign the LOS Convention, a probable indication that they will 
persist in their prior notice-authorization practices. Three other states, Algeria, 
Malta and Yugoslavia, have signed the Convention, but are likely to adopt the 
position that the LOS Convention permits prior notice-authorization restric- 
tions.'%* The balance of the Mediterranean states permit warship passage, 
although several are sympathetic to notice-authorization prerequisites.'”* 

In sum, innocent passage is the predominant norm for warship navigation in 
the territorial seas of the Mediterranean littoral. That regime has not, however, 
gained universal acceptance as a consequence of coastal state security 
concerns, as reflected in subjective findings of noninnocence under customary 
international law and the Territorial Sea Convention, a prospect not altogether 
foreclosed by the ambiguities of the innocent-passage articles of the LOS 
Convention. 


(3) International Straits and the Suez Canal 


In the opinion of the International Court of Justice in the Corfu Channel 
Case, the decisive criterion in identifying international straits is its geographi- 
cal situation connecting two parts of the high seas and the fact of its being used 
for international navigation." The geographical definition contemplates a 
natural and not an artificially constructed waterway, such as the Suez Canal.’ 

As previously mentioned, water access routes to the Mediterranean include 
the Strait of Gibraltar, the Turkish Straits of the Dardanelles and Bosporus, 
and the Suez Canal. Within the Mediterranean basin itself, there are numerous 
straits used for international navigation ranging from extremely narrow ones 
less than 6 miles in breadth, both shores of which are controlled by one state, 
to broad ones over twenty-four miles in width with one or more littoral states. 
The list includes the following: 





192. Malta’s delegate stated that the LOS Convention recognized the right of a coastal state to 
safeguard its security by adopting notice-authorization prerequisites for foreign warships 
transiting the territorial seas. Statement of Mr. Mizzi (Malta), UNCLOS III, Plenary 
Meetings (192d mtg. at 11th Sess.), 42, U.N. Doc. A/CONF. 62/PV. 192 (prov. ed. 1983). 
Algeria chose to highlight the security interests of the coastal state in connection with a 
discussion of warship transits of the territorial sea. Statement of Mr. Sahnoun (Algeria), 
UNCLOS III, Plenary Meetings (186th mtg. at 11th Sess.), 77, U.N. Doc. A/CONF. 62/PV. 
186 (prov. ed. 1983). 

193. Eight Power Proposal, supra note 161. Cyprus, Morocco and Greece co-sponsored the Eight 
Power Proposal. Libya has also endorsed the concept. Statement of Mr. Ateiga (Libya), 9 
UNCLOS III OR, Plenary Meetings (104th mtg.) at 74, para. 63 (1978). 
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Strait 


Karpathos Strait 


Kasos Strait 
Strait of Otranto 
Strait of Messina 
Malta Channel 
Strait between 


Elba and Italy 


Strait between 
Corsica and Elba 


Strait of Bonificio 


Freu de Minorca 


Sovereignty 


Greece 


Greece 


Albania/Italy 


Italy 


Italy/United 


Kingdom 
Italy 


France/ Italy 


France/Italy 


Spain 


Least Width 
(nautical miles) 


Dodecanese: between 


Karpathos and 
Rhodes 


Dodecanese: between 
Kasos and Crete 


between Albania and 
Italian Peninsula 
between Sicily and 
Italian Peninsula 
between Malta 
(Gozo) and Sicily 
between Elba and 
Italian Peninsula 
between Corsica and 
Elba 


between Corsica and 
Sardini 


between Majorca and 
Minorca” 





23 


18 


20 


The legal regime governing warship navigation through international straits, 
particularly those serving the Mediterranean, has been the subject of 
considerable dispute in recent years, particularly as the breadth of the 
territorial sea for many states has expanded from three miles to twelve miles 
threatening to close off, worldwide, over one hundred straits between six and 
twenty-four miles in breadth,’ including the Strait of Gibraltar, that 
previously possessed a high-seas corridor under the three-mile territorial-seas 
regime. The dispute has centered on the interest of the world community in 
preserving the unfettered use of international straits for trade, commerce, and 
naval mobility and interest of the strait states in protecting their security and 
environmental integrity. As regards the latter interest: 


[A]ny straits regime, to be lasting, must fairly meet the real concerns of 
strait states concerning safety of navigation through straits and protection 
of the marine environment. Failure to establish an adequate international 
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framework for such protection in the short run will detract from the effort 
to protect the oceans environment and in the long run may seriously 
threaten navigational freedom as strait states react through unilateral 
claims.'™ 


(a) Suez Canal 


Riparian state security interests have been readily apparent in Egyptian 
controls over the man-made strait of the Suez Canal. This critical route is not 
subject to the geographic straits regime of the LOS Convention, but rather the 
Constantinople Convention of 1888 which guarantees warship surface naviga- 
tion at all times without distinction of flag.’ That guarantee has frequently 
proved inadequate. For example, Egypt denied passage, as a consequence of 
the Arab-Israeli hostilities, to Israeli-flag vessels for many years, and closed 
the Canal to all traffic from 1967 to 1975.7 

In support of its actions, Egypt has advanced five legal contentions which 
exploit real or perceived loopholes in the navigational guarantees of the 
Constantinople Convention. First, it has contended that passage through the 
Canal is limited as a matter of right to state parties to the 1888 Convention, of 
which Israel is not a member,” although this flies in the face of article I 
therein, which accords passage rights without distinction of flag, as well as the 
universally recognized concept of third-party state beneficiaries to treaties such 
as this.” Second, it has been maintained during the thirty years that Israel 
was not recognized by Egypt that passage rights need only be accorded to 


198. Moore, The Regime of Straits and the Third United Nations Conference on the Law of the Sea, 
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states recognized by Egypt;”” yet, article I grants the right of transit to every 
vessel and that right: 


{I]s not derived from a diplomatic negotiation between the United Arab 
Republic and the state concerned but is the result of the regime of 
internationality to which the Canal is subject from the very beginning. 
Membership in the international community, as may be made manifest 
through recognition by a good number of states or through membership in 
the United Nations or some other international organization, is sufficient 
title to share in the advantages of that regime which implies freedom of 
passage through the Canal.” 


A third justification for the closure of the Canal previously advanced by 
Egypt was the existence of hostilities between itself and Israel. The 
Constantinople Convention, however, requires that the Canal be open in time 
of war, even in cases where Egypt is a belligerent.”” Only when taking 
measures for her own defense or in defense of the Canal, the fourth and fifth 
and most convincing arguments, is Egypt justified in denying a warship 
passage through the Canal.” In this connection, article X of that Convention 
authorizes Egypt to take measures for her defense and the maintenance of 
public order, while article IX empowers Egypt to take measures for the 
execution of the Convention, namely, for the defense of the Canal.” These 
self-defense measures, according to article XI of the Convention, “shall not 
interfere with the free use of the Canal.”*™ 

Four years ago, these Egyptian arguments were mooted vis-a-vis Israel by 
the signing of a treaty of peace on March 26, 1979 between Israel and Egypt. 
Article V(1) of that treaty addressed Israeli usage of the Canal: 


Ships of Israel, and cargoes destined for or coming from Israel, shall enjoy 
the right of free passage through the Suez Canal and its approaches 
through the Gulf of Suez and the Mediterranean Sea on the basis of the 
Constantinople Convention of 1888, applying to all nations. Israeli 
nationals, vessels and cargoes, as well as persons, vessels and cargoes 
destined for or coming from Israel, shall be accorded nondiscriminatory 
treatment in all matters connected with usage of the Canal.” 
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This treaty provision appears to reaffirm the right of unimpeded navigation 
for all ships through the Suez Canal under the Constantinople Convention. But 
no one can totally discount the possibility that Egypt at some future time will 
deny one or more warships passage through the Canal for reasons ranging from 
legitimate defense of the Canal, thereby serving the interests of the world 
community, to illegal closure of the Canal strictly for national political reasons, 
thereby serving only the interests of Egypt. 


(b) Turkish Straits 


We turn now to geographic international straits in the Mediterranean. 
Warship passage through the Turkish straits is regulated by a long-standing 
international convention, namely, the Montreux Convention. Accordingly, the 
Dardanelles and Bosporus are exempt from the straits regime of the LOS 
Convention.” In general terms, under the Montreux Convention: 


In time of peace the aggregate tonnage of warships belonging to powers 
which are not littorals of the Black Sea allowed to enter that sea must not 
exceed 30,000 or, in certain circumstances, 45,000 tons; the tonnage of 
any such power is, moreover, limited to two-thirds of the aggregate 
tonnage of the Black Sea powers. The passage of single warships through 
the Straits must not exceed 15,000 tons except for the littoral powers, 
which enjoy the right to send capital ships, without restriction of tonnage, 
through the Straits provided they pass singly and are not escorted by more 
than two torpedo-boats. Light surface vessels, minor war vessels and 
auxiliary vessels are not included within these restrictions, even though 
they may not belong to Black Sea powers. Passage for submarines is also 
forbidden, except that the Black Sea powers are given the right to bring, 
through the Straits into the Black Sea, submarines constructed or 
purchased outside; and to send submarines out for repair and bring them 
back. All passage is made subject to the giving of prior notification to the 
Turkish Government.?"! 


Since World War II, these constraints have proved most irksome to the 
Soviet Union, which has endeavored unsuccessfully to negotiate a more liberal 
regime for access to the Mediterranean by its Black Sea fleet.”! 

Contemporaneously, the United States has continued to exercise its rights 
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under the Montreux Convention by sending missile-armed destroyers through 
the Turkish Straits into the Black Sea,”"* a practice which the Soviet Union 
contends violates the prohibition in the Montreux Convention against 
nonlittoral capital ship passage because present-day destroyers possess the 
same firepower as capital ships in the 1930’s.”"* The Soviet interpretation 
highlights the technological anachronisms of the warship-passage regime of the 
Montreux Convention, which was concluded prior to the advent of missiles, 
nuclear weapons, anc nuclear propulsion. 

The Soviet Union has proved extremely effective in developing innovative 
ship designs to circumvent the anachronistic capital ship provisions of the 
Montreux Convention. It permits passage of littoral capital ships, such as 
battleships and cruisers, but prohibits passage of aircraft carriers, which are 
defined as vessels “primarily for the purpose of carrying and operating aircraft 
at sea.”””'5 In the late 1960’s, the Soviets built in the Black Sea the Moskva and 
Leningrad, two 15,000 ton vessels equipped with helicopters, in effect, hybrid 
ships with some of the characteristics of capital ships, but also able to carry 
and operate aircraft.2"© The ships were classed as “antisubmarine cruisers” 
according to their surface-warfare role, thereby downplaying their aircraft- 
operating capability.2’” Those ships passed through the Turkish straits 
virtually without protest.?"* 

Having successfully designated a helicopter-carrier as a cruiser, the Soviet 
Union then proceeded to construct in the Black Sea an aircraft carrier which it 
designated as an antisubmarine warfare (ASW) cruiser.”"? The Kiev, a 40,000 
ton vessel, had a complement of helicopters and fixed-wing aircraft and an 
extensive armament of surface-to-surface and surface-to-air missiles.” The 
ASW designation, according to the Soviet Union, reflected the ship’s primary 
mission with the air capability purportedly incidental to that mission.’ On 
July 18, 1967, the Kiev steamed through the Turkish straits into the 
yen “sare without protest from any of the Montreux Convention signato- 
ries. 


This incident stands as an example of a forty-year treaty which has 
become anachronistic due to such factors as inadequate specificity in the 
articles and definitions of the original Convention, the then-unforeseen 
current varieties and utilization of combatant vessels, the pressure and 
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realities of superpower involvement, and perhaps, most basically, of a 
world and military balance that has evolved into something distinctly 
different than that present in 1936.74 


Even so the Montreux Convention is not devoid of legal constraints on 
warship passage through the Turkish Straits. For example, the Soviet 
submarines that deploy to the Mediterranean must come from the North Sea 
Fleet not the Black Sea Fleet because of the Montreux Convention constraints 
on littoral submarines, which may exit the Black Sea only on the surface 
during the day and only for repair purposes.” 


(c) Strait of Gibralter and Other Straits 


While the Turkish Straits and Suez Canal are subject to special “‘internation- 
alized” navigation regimes by virtue of long-standing conventions specifically 
applicable to those waterways, other relatively narrow, geographic straits in the 
Mediterranean used for international straits i.e., straits less than six miles in 
width and, thereby, overlapped by three-mile territorial-sea claims, have 
traditionally been recognized as subject to the regime of innocent passage. The 
Corfu Channel Case affirms that this right in international straits extends to 
warships as well as merchantmen. According to the Territorial Sea Convention, 
innocent passage is nonsuspendable in international straits in peacetime, 
although the right does not include overflight or submerged navigation. Under 
that Convention and, to a lesser extent, the LOS Convention, as previously 
analyzed, acquiescence by coastal states in warship innocent passage is by no 
means guaranteed in the territorial sea given the susceptibility of the 
conventional norms to subjective coastal state interpretations of noninnocence. 

The extension of this regime of innocent passage to wider international 
straits, including Gibraltar and several others in the Mediterranean up to 
twenty-four miles in width, has been perceived by the major naval powers as a 
grave threat to their employment of naval forces in the Mediterranean because 
it hampered access to the Mediterranean and naval mobility within the basin. 
For example, during the Yom Kippur War of 1973, the Spanish Government 
refused to permit U.S. aircraft bearing supplies for Israel to use American 
bases in Spain.” This necessitated the use of the Azores by the United States 
as a refueling base and from there its aircraft flew down the middle of the 
Strait of Gibraltar and across the Mediterranean to Israel.” 

The action of the United States ignored Spain’s 200-year-old claim to a six- 
mile territorial sea in the Strait and Morocco’s recently announced claim to a 
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twelve-mile territorial sea.2*” The United States assumed that a high-seas 
corridor, 1.6 nautical miles in width, existed in the middle of the Strait 
between the American-recognized Spanish and Moroccan three-mile territorial- 
sea boundaries.” It was above this corridor that the American aircraft flew.””° 

Assuming that the Strait was overlapped by the territorial seas of Spain and 
Morocco, such an overflight under the innocent-passage regime would have 
been unlawful absent express permission. Similarly, the defensive operation of 
military aircraft off the USS Kennedy during its Gibraltar passage in 1973 to 
bolster the Sixth Fleet and the submerged passage of American nuclear 
submarines during that same period would have been unlawful absent the 
straits states’ permission. 

Although the question of overflight of the American military aircraft above 
the Strait of Gibraltar was not contested vehemently by Spain and Morocco in 
late 1973, several months earlier those two countries joined by Greece and 
Cyprus and four other strait states had introduced the Eight Power Proposal to 
the U.N. Seabed Committee seeking imposition of a regime of prior notice- 
authorization for warship innocent passage through international straits 
overlapped by littoral state territorial seas.” The unsuccessful Eight Power 
Proposal was followed during the second session of UNCLOS III by the 
introduction of a functionally similar draft sponsored by Morocco, Yemen, 
Oman, and Malaysia.”*' Contemporaneously, Algeria introduced a regionally 
oriented proposal designed to set up a special regime governing international 
straits that provide access to semi-enclosed seas, such as the Mediterranean.” 
Under the Algerian draft, warships could navigate the Strait of Gibraltar 
according to the regime of innocent passage without a requirement for prior 
notification or authorization. 

The Moroccan and Algerian proposals were supported in principle by nine 
of the Mediterranean states during the first sessions of UNCLOS III,”** while 
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the other Mediterranean states took a neutral stance” or joined” the naval 
powers of France, the United Kingdom, the United States, and the Soviet 
Union in advocating a more liberal regime of unimpeded transit through 
international straits. Ultimately, a compromise solution was incorporated in the 
LOS Convention. . 

A regime of nonsuspendable innocent passage was retained for straits used 
for international navigation either (1) between a part of the high seas or an 
exclusive economic zone and the territorial sea of a foreign state, i.e., the Strait 
of Tiran,””° or (2) formed by an island and the mainland of the same state: “[I}f 
there exists seaward of the island a route through the high seas or through an 
exclusive economic zone of similar convenience with respect to navigation and 
hydrographic characteristics.””*’ For other international straits less than 
twenty-four miles in breadth, such as Gibraltar, not governed by a special 
Montreux-type convention, the legal regime of “transit passage” was pre- 
scribed including those straits less than six-miles wide previously subject to the 
regime of nonsuspendable innocent passage under the Territorial Sea 
Convention. 

According to article 38(2) of the LOS Convention: 


[T}ransit passage means the exercise in accordance with this Part of the 
freedom of navigation and overflight solely for the purpose of continuous 
and expeditious transit of the strait between one part of the high seas or 
an exclusive economic zone and another part of the high seas or an 
exclusive economic zone . . . .7* 


Under article 38(1), this right may not be impeded and inures to the benefit of 
all ships and aircraft, military and civilian alike. 

Although this article associates transit passage with the high seas concept of 
“freedom of navigation,” article 39(1) ‘requires that transiting ships and 
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aircraft: proceed without delay; refrain from “any threat or use of force against 
the sovereignty, territorial integrity or political independence of states 
bordering the strait, or in any other manner in violation of the principles of 
international law embodied in the Charter of the United Nations . . .;” and 
refrain from “any activities other than those incident to their normal modes of 
continuous and expeditious transit.”?°? Additionally, under articles 39(2) and 
40, the transiting ship has a duty to conform to generally accepted 
international regulations on safety at sea and vessel-source pollution and to 
refrain from survey and research activities.“ These duties, in composite, 
clearly recognize the importance of safeguarding the legitimate interests of 
strait states in their security and environment. 

When a legal document speaks of duties, it is normally presumed to mean 
legal duties and not moral duties whose content or compliance depends upon 
the duty-bound party only. The correlation of a duty is a right. Thus, when 
article 39 speaks of user duties, it necessarily imports littoral state rights.”*! 
Articles 41 and 42, though, limit strait state regulatory authority over transit 
passage to four areas, of which only two, safety of navigation and pollution, 
pertain to warship navigation through international straits.* In both those 
areas, the coastal state regulations must conform to international regulations, 
such as the 1954 Oil Pollution Convention and the Oil Pollution Casualties 
Intervention Convention, which exempt warships from their coverage.”~ 
Moreover, those strait state regulations may “not discriminate in form or in 
fact among foreign ships or in their application have the practical effect of 
denying, hampering or impairing the right of transit passage . . . .”** 

Because of the delineated rights and duties for users and strait states, an 
assessment of the neologism of transit passage leads to the conclusion that it 
lies somewhere between the high-seas concept of “freedom of navigation” 
employed in article 38(1) and innocent passage. Under articles 39 and 40, the 
user duties imposed require characteristics that the coastal state must assess 
according to its security and environmental concerns, thus, taking on many of 
the features of innocent passage.** In comparison, “freedom of navigation” in 
the high-seas context has virtually no qualifications other than the duty of 
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reasonableness. Yet, these user duties under the transit passage regime are not 
portrayed in the same manner as the twelve activities specified in article 19 on 
innocent passage which, if they occur, expressly remove the vessel from 
innocent passage. 

In other words, the transit-passage articles do not expressly authorize coastal 
states to take steps to stop a passage it considers a “nontransit” passage, e.g., 
not continuous and expeditious, or not an exercise of freedom of navigation, 
such as acts of aggression violating the reasonable-regard standard and the 
Charter of the United Nations. The coastal state is clearly prohibited under 
article 44 from hampering or suspending only transit passage. For 
“nontransit” passage by foreign warships, article 42(5) purportedly guarantees 
flag-state responsibility and liability for any violations of the user duties of the 
LOS Convention by its warships, which result in injury to the coastal state.”*” 
But a strait state may be reluctant to rely on an adjudicative process for 
damage assessments after the fact when confronted with ongoing or prospec- 
tive warship passage it perceives as nonexpeditious and threatening. The LOS 
Convention only addresses this issue of strait state responses to “nontransit” 
passage rather circumspectly in article 38(3), when it provides that any 
“activity which is not an exercise of the right of transit passage through a strait 
remains subject to the other applicable provisions of this Convention . . .,”?” 
e.g., innocent passage. Although the meaning of the phrase “any activity not 
an exercise of the right of transit passage” is far from clear, a strait state so 
disposed may insist that the warships of an unfriendly adversary are per se 
threatening. It may cite, for example, a history, documented or imagined, of 
those warships conducting surreptitious surveillance activities during their 
transit passage. Presumably the strait state would then claim that such 
activities render the passage “nontransits,” as well as “noninnocent,” and 
proceed to proscribe future strait passage by the adversary’s warships, a 
prohibition likely to meet with stiff resistance from the affected naval power. 
This example serves to illustrate how obstacles to warship passage may be 
constructed under the LOS Convention exploiting the normative incertitude in 
distinguishing “transit” from “nontransit” passage. 

Aside from the troublesome ambiguity of the transit-passage regime with 
respect to “nontransit” passage, an interesting question arises as to whether 
the transit regime permits submerged passage for submarines. Those favoring 
submerged passage rely on the term “freedom of navigation”’ in article 38(2) 
which antedates the High Seas Convention and has always been understood as 
including submerged passage.” The transposition of this freedom to straits, 
according to submerged passage proponents, is limited only by the other 
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provisions of the LOS Convention applicable to transit passage, none of which 
contains an explicit or implicit prohibition directed against submerged passage 
of straits.2 The conclusion that no such limitation was intended, according to 
its supporters, is reenforced by the fact that the transit-passage articles contain 
no provision comparable to the innocent-passage article requiring surface 
passage by submarines. The advocates for submerged transit passage also point 
for support to article 39(1)(c) of the LOS Convention which restrains ships 
from activities other than their “normal mode” of transit.”>! 

Proponents of the opposing view point out that the normal mode of 
navigation for a submarine in an international strait may depend upon the 
depth and navigability of the waters.” One commentator, in analyzing 
“normal mode,” has suggested that “both the coastal and the flag state will 
participate in determining ‘normality’ for vessels transiting coastal waters.””* 

Strait states may also seek to control submerged passage as an adjunct of 
their recognized right in the transit-passage part of the LOS Convention to 
designate internationally approved sealanes and traffic separation schemes to 
promote the safe passage of ships.” Thus, submarines might well be required 
to navigate on the surface for purposes of safety of navigation in certain 
sealanes. 

Moreover, article 39(1)(b) of the LOS Convention requires that ships 
exercising the right of transit passage refrain from the threat or use of force 
against strait states or any other activities violative of the United Nations 
Charter. If passage is submerged, it may be argued that strait states cannot 
easily monitor activities of an aggressive nature.” Similarly, submerged 
passage also makes it difficult for strait states to ensure compliance by 
submarines with the prohibition of article 40 against research-and-survey 
activities in transit.2°° While the foregoing arguments may seem to militate 
against submerged passage, a counterargument would be to regard articles 
39(1(b) and 40 as creating user duties for transiting vessels, but no 
corresponding rights for the strait states.?°’ 

Apart from the interpretation of the treaty text itself, it should be noted that, 
during UNCLOS III, the naval powers, which accepted transit passage in 
exchange for their acceptance of twelve-mile territorial-sea claims, proceeded 
on the understanding that submerged passage was to be recognized. Moreover, 
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statements from China, Egypt, Sri Lanka and Yemen during the straits debate 
criticized submerged passage, which they saw as within the purview of both 
“transit passage” and “freedom of navigation,” as envisaged in the draft 
articles, which subsequently-formed the basis of the transit-passage regime of 
the LOS Convention.” The travaux preparatoire, then, demonstrates a clear 
intent that submerged passage falls within the ambit of permissible transit 
modes under the transit-passage regime.”” 

A requirement for surface navigation of the Strait of Gibraltar clearly 
increases the susceptibility of American SSBNs to detection and perhaps 
destruction with negative implications for the efficacy of this nuclear war 
deterrent. Not all commentators are in agreement on this position, though. The 
advent of the Trident-class SSBNs with vastly increased missile ranges is cited 
as diminishing the need for submerged access through “‘strategic’”’ straits such 
as Gibraltar. In contradistinction, another commentator has aptly written: 


Arguments made by some American scholars that the Trident and 
associated missile systems, because of greater range, would not need to 
transit straits miss the point, as all such arguments accept a lessening of 
the ocean area available for SSBN forces and thus in some degree 
decrease the relative invulnerability of seaborne forces. Moreover, to the 
extent that legal restraints on SSBN forces appear to fall more heavily on 
Soviet forces, they may encourage further Soviet reliance on the more 
destabilizing land-based missiles. As technology for detection of strategic 
submarines develops and as the number of such submarines decreases 
with deployment of the Trident system, it will be even more important for 
the oceans regime not to introduce factors further pressuring the relative 
invulnerability of sea-based deterrent forces.” 


Unquestionably, then, submerged passage through Gibraltar and the six other 
straits in the Mediterranean less than twenty-four miles in width is preferable 
for the world community in the context of maximizing the deterrent capability 
of American SSBNs and therefore the present balance of power. 

With respect to the conventional use of naval forces, the major naval powers 
of the United States, the United Kingdom, the Soviet Union, and France are 
heavily dependent upon unimpeded access in peacetime to the Mediterranean 
and mobility within that basin to support their own forces and allies in the 
Mediterranean. In this connection, the transit-passage regime is an explicit 
recognition that the innocent-passage regime is inadequate for critical 
international straits, such as Gibraltar and the other straits in the Mediterra- 
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nean overlapped by littoral state twelve-mile territorial seas, because, as 
examined in connection with the American military airlift to Israel in 1973, 
the innocent-passage regime could severely hamper naval mobility and 
jeopardize the security interests of the naval powers and their allies, thereby 
increasing the prospects for military conflict. It would appear that the transit- 
passage regime, notwithstanding the possible difficulties analyzed in connec- 
tion with “nontransit” passage and submerged passage, generally meets the 
security concerns of the major naval powers in unimpeded warship navigation 
of international straits as demonstrated by the French and Soviet signing of the 
LOS Convention and the American policy backed by the United Kingdom of 
respecting the navigation regime in the LOS Convention. 

Although the transit-passage regime has also been drafted with a view 
towards meeting the legitimate interests of coastal states in protecting their 
security and environmental concerns, uniform strait state acceptance of that 
regime has not been so readily forthcoming in the Mediterranean. Spain has 
declined to sign the LOS Convention claiming that the twelve-mile territorial 
sea and innocent passage through international straits overlapped by such 
territorial seas is the recognized rule under customary international law for the 
Strait of Gibraltar. On the other side of the Strait, though, Morocco has opted 
to sign the LOS Convention, apparently accepting the transit regime. 
Elsewhere within the Mediterranean, five of the six most critical international 
straits, excepting only the Freu de Minorca situated between Spanish-owned 
islands, are bordered by states which presently support the transit-passage 
regime, namely, France, Italy and Greece. 

In assessing the Spanish contention that twenty-four-mile wide international 
straits are subject to the regime of innocent passage only, it should be noted 
that this position flies in the face of long-standing American, Soviet, and other 
state practices with respect to Gibraltar, the Mediterranean and other 
international straits. In other words, outside the framework of the LOS 
Convention, to the extent that there has emerged, as a principle of customary 
international law, a permissible breadth to the territorial sea of twelve miles, 
there has also emerged a corresponding principle of customary law which 
permits nonsuspendable passage through international straits, such as Gibral- 
tar, including overflight and submerged transit, regardless of whether such 
straits are overlapped entirely by the territorial seas.” 

Capsulizing briefly the navigation regime for warships in the internal waters 
and territorial seas of the Mediterranean, warship navigation, including 
submerged passage, in peacetime through territorial seas overlapping critical 
international straits in the Mediterranean is largely unimpeded, although 
subject to prospective interference by Spanish claims to a twelve-mile 
territorial sea and a complementary innocent-passage regime. For the Turkish 
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straits, a restrictive navigation regime persists by virtue of the Montreux 
Convention that affects the ship designs of aircraft carriers built by the Soviet 
Union and Soviet submarine deployments in the Mediterranean, as well as 
access by nonlittoral powers to the Black Sea. For the Suez Canal, the legal 
restraints on warship navigation are less severe under the Constantinople 
Convention, although that has not prevented Egypt, when so inclined, from 
closing the Canal to all or certain flag vessels. 

Outside the international straits and canals, warship innocent surface 
passage through the territorial seas around the Mediterranean, while generally 
permitted, has been subjected to state attempts at requiring previous notice- 
authorization and subjective coastal state interpretations of noninnocence. The 
hindrances to navigation in the territorial seas have been further compounded 
by the continued seaward creep of those waters driven by expanding widths, 
proliferating straight baselines, and largely unsubstantiated historic bay claims 
with the latter threatening to close off large bodies of water as internal waters 
subject to complete coastal state sovereignty. 


b. Contiguous Zone 


The concept of the contiguous zone as an area adjacent to the territorial sea, 
where the coastal state may exercise preventive or protective controls for 
certain purposes, has been widely recognized. Those purposes, according to the 
Territorial Sea Convention, include customs, fiscal, immigration and sanitary 
regulations.“ The travaux preparatoires of that Convention clearly rejected 
security as an area of concern subject to coastal state regulation in that zone. 
Any threat to the security of a coastal state was considered adequately 
protected by the right of self-defense under customary international law and 
article 51 of the United Nations Charter.”™ 

At UNCLOS III, this contiguous-zone concept received little attention, 
because many states considered that the establishment of a twelve-mile 
territorial sea and an exclusive economic zone would render the concept of a 
contiguous zone superfluous. This was the view taken, for example, by Israel 
and Lebanon.”© Others, including Algeria,” Egypt,” and Spain,” called for 
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the retention of the contiguous-zone concept believing that the establishment of 
a contiguous zone was not inconsistent with the concept of an exclusive 
economic zone, since the latter related only to jurisdiction over resources. For 
this purpose, fourteen states, including Egypt, Libya and Morocco, submitted a 
draft article which envisaged the establishment of a limited purpose contiguous 
zone beyond the territorial sea, but no certain limit was indicated and, unlike 
the existing law of Egypt in this regard, no reference was made to “security” 
matters.” Instead, reference was made, as in the Territorial Sea Convention, 
to coastal state power in the zone to enforce customs, fiscal, immigration and 
sanitary regulations.” These four subject areas were, in fact, the only ones 
recognized as legitimate concerns of the coastal state, when the UNCLOS III 
delegates finally resolved to include a contiguous-zone article in the LOS 
Convention.” All but two Mediterranean coastal states adhere to these limited 
subject areas for their contiguous zones, the two exceptions being Egypt and 
Syria with their contiguous security zones which Egypt claims comport with the 
LOS Convention.”” 

The outer boundary of the contiguous zone, according to the Territorial Sea 
Convention, was twelve miles measured from the baseline of the territorial sea, 
an obsolete limitation under the twelve-mile territorial-sea formula. According- 
ly, the LOS Convention extends the width of the contiguous zone to twenty-four 
miles.””* None of the Mediterranean states claim contiguous zones broader 
than that except Syria, which claims a six-mile security zone contiguous to its 
thirty-five-mile territorial sea.” 
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Warship navigation rights in contiguous zones in the Mediterranean, 
according to the Territorial Sea Convention, are subject only to the reasonable- 
regard test since the zone was superimposed in the high seas with the resulting 
high-seas freedom of navigation accorded to warships. The injection by the 
LOS Convention of a 200-mile-wide exclusive economic zone adjacent to the 
territorial sea may in effect have resituated the contiguous zone on top of the 
exclusive economic zone.”” This raises the specter of possible reductions to 
traditional high-seas oriented navigation rights for warships in the Mediterra- 
nean contiguous zones. Accordingly, to understand better navigation rights in 
the contiguous zone requires an analysis of the navigation regime for the 
exclusive economic zone, the next subject of examination. 


c. Exclusive Economic Zone/High Seas 
(1) Exclusive Economic Zone 


The exclusive economic zone (EEZ) is a 200-mile-wide resource-oriented sea 
zone subject to certain coastal state controls extending seaward from that 
state’s territorial-sea baselines. The High Seas Convention did not recognize 
such a juridical zone, but resource-oriented coastal claims to ocean space 
adjacent to the territorial sea have proliferated in recent decades gaining 
recognition initially as coastal fishing zones in the 1958 Convention on Fishing 
and Conservation of the Living Resources of the High Seas and the decision of 
the International Court of Justice in the Fisheries Jurisdiction Case of 1974,?"° 
and more recently as comprehensive economic zones in the LOS Convention 
and the Libyan-Tunisia Continental Shelf Case of 1982.7" 

In the latter case, Judge Jimenez de Arechaga in a separate opinion 
concurring with the court’s reasoning on delimitation of the boundary line 
between the Tunisian and Libyan continental shelves acknowledged the 
accepted trend at UNCLOS III toward: 


The widespread recognition of an Exclusive Economic Zone comprising 
the sea-bed and subsoil and the superjacent waters up to 200 miles from 
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the baselines. In that area the coastal state has sovereign rights, for the 
purpose of exploring and exploiting all natural resources. The provisions 
of the negotiating texts and of the draft convention, and the consensus 
which emerged at the Conference, have had in this respect a constitutive 
or generating legal effect, serving as the focal point for and as the 
authoritative guide to a consistent and uniform practice of states. The 
proclamation by 86 coastal states of economic zones, fishery zones or 
fishery conservation zones, made in conformity with the texts of the 
Conference, constitutes a widespread practice of states which has 
hardened into a customary rule, an irreversible part of today’s law of the 
sea.?”® 


This recognition of the EEZ, as being firmly entrenched under customary 
international law, was echoed in the other written opinions in the Libyan- 
Tunisian Case by Judges Evensen and Qda, which discussed the EEZ 
concept.” Since the court’s decision, even the United States, which was 
among the leading opponents of the EEZ through the mid-1970’s, has 
recognized the zone’s juridical validity by unilaterally proclaiming its own 
littoral EEZ on March 10, 1983. 

Although the general concept has recently gained universal acceptance, 
during UNCLOS III, the juridical status of the EEZ was the subject of 
considerable lengthy debate. The United States, the Soviet Union and their 
respective allies adopted the position that the zone was a part of the high seas 
subject to certain coastal state rights and jurisdiction, while other states took 
the opposing view that the zone was under coastal state sovereignty excepting 
certain expressly recognized high-seas rights and freedoms.”*' The dispute was 
ultimately resolved through compromise with the EEZ established as a 
separate juridical zone located between the territorial sea and the high seas.” 
Thus, article 86 of the LOS Convention defines the term “high seas,” as used 
in the Convention, to mean: “[A]11 parts of the sea that are not included in the 
exclusive economic zone, in the territorial sea, or in the internal waters of a 
state. . . .”"8 Article 55, entitled “Specific legal regime of the exclusive 
economic zone,” further elaborates: “The exclusive economic zone is an area 
beyond and adjacent to the territorial sea, subject to the specific legal regime 
established in this Part . . . .”™ 

The maximum limit of the EEZ, 200-nautical miles from the baseline from 
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which the territorial sea is measured, is codified in article 57 of the LOS 
Convention.” Universal adoption and enforcement of that 200-mile breadth 
for all coastal states in the Mediterranean, given the fact that no part of that 
Sea is located more than 200 nautical miles from land, would completely 
eliminate the juridical “high seas” from the Mediterranean,” thereby raising 
the possibility of a Mediterranean mare clausum depending on the nature of the 
“sovereignty” or control accorded coastal states under the EEZ concept. 

According to the LOS Convention, the coastal state possesses within the 
EEZ certain specifically articulated rights designed to facilitate control over its 
economic interests in that zone. For example, article 56(1)(a) grants the coastal 
state sovereign rights in the EEZ as distinguished from the term “sovereignty” 
used in connection with the tefritorial-seas and internal-waters juridical 
regimes, for the purpose of exploring and exploiting, conserving and managing 
all the natural resources located on the seabed or in the subsoil of the EEZ or 
in the waters superjacent thereto.”’ In the exercise of these sovereign rights 
over the living resources in the EEZ, the coastal state is authorized to take 
“such measures, including boarding, inspection, arrest and judicial proceed- 
ings, as may be necessary to ensure compliance w.th the laws and regulations 
adopted by it in conformity with this Convention.” 

The coastal state, however, in exercising its rights and performing its duties 
in the EEZ is required under article 56(2) to “have due regard to the rights 
and duties of other states and. . . act in a manner compatible . . .””*? with the 
LOS Convention. Thus, coastal state rights in the EEZ, much like high-seas 
freedoms under the High Seas Convention, must be exercised with a degree of 
regard for the interests of other states. 

The rights and duties of those other states in the EEZ are addressed in 
article 58 of the LOS Convention. This article was hammered out in intense 
negotiations at UNCLOS III, as the maritime states backed off their insistence 
on explicit high-seas status for the EEZ in return for coastal state recognition 
that the high-seas freedoms exercisable in that zone would be qualitatively and 
quantitatively the same as the traditional high-seas freedoms recognized by 
international law.?” The quantitative objective required that, except for former 
freedoms, e.g., fishing, acknowledged as coastal state rights in the zone, the 
freedoms enjoyed in the zone be identical in character and content to the 
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traditional high-seas freedoms.””' The quantitative objective demanded that 
the inclusive uses of the seas cover a range no less complete, and permit future 
uses no less inclusive, than traditional high-seas freedoms.” 

In recognition of the qualitative purposes of the maritime nations, article 
58(1) of the LOS Convention contains an explicit cross reference to the high- 
seas-freedoms article as pertaining to the EEZ.” Article 58(2) reenforces this 
by citing the other high-seas articles in the LOS Convention as applicable to 
the EEZ, to the extent they are not incompatible with the EEZ articles.” 

The quantitative purpose of the maritime nations is emphasized in article 
58(1), again, which grants in the EEZ to all states the enjoyment of the three 
enumerated freedoms of navigation, overflight, and the laying of submarine 
cables and pipelines.” In addition to these three enumerated freedoms, 
foreign states are also entitled under article 58(1) to engage in any “other 
internationally lawful uses of the sea related to these freedoms (of navigation 
and communication), such as those associated with the operation of ships, 
aircraft and submarine cables and pipelines . . . .”*° The use in this quoted 
language of the phrase “such as” in conjunction with “other international 
lawful uses of the sea” demonstrates that the reference to the three enumerated 
freedoms is illustrative, not exhaustive.””’ This conclusion is further supported 
by the reference in articie 58(1) to the high-seas article which contains a list of 
freedoms whose non-exhaustive character, like the High Seas Convention 
before it, is made clear by the use of the prefatory clause “inter alia.”?™ 

The exercise in the EEZ by foreign states of the three enumerated freedoms 
plus any other international lawful uses of the sea related to navigation and 
communication is circumscribed under article 58(3) by the duty to show due 
regard for the rights and duties of the coastal state,” just as the coastal state 
is enjoined under article 56(2), as previously analyzed, to demonstrate due 
regard in exercising its economic rights in the EEZ for the rights of other 
states. In addition to this “due regard” test, a residuary clause has been 
included in the LOS Convention for uses of the EEZ other than the resource- 
related rights reserved to the coastal state and the high-seas freedoms 
preserved for all states.°” 
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“The residual provision specifically applies to situations in which the coastal 
state or a foreign state attempts to utilize the EEZ for some purposes neither 
expressly permitted or expressly or implicitly denied.”*”' Should a conflict 
arise between the coastal state and other states under these circumstances, 
article 59 of the LOS Convention, dictates that: “[T]he conflict should be 
resolved on the basis of equity and in the light of all the relevant 
circumstances, taking into account the respective importance of the interests 
involved to the parties as well as to the international community as a 
whole.”> 

Having introduced generally the emerging international legal regime for the 
EEZ, as prescribed in the LOS Convention, an analysis of the navigation rights 
for warships in the EEZ follows. Military vessels, like commercial vessels, 
would appear entitled under article 58(1) to traverse the EEZ in a 
nonaggressive fashion pursuant to the high-seas freedom of navigation,’ 
although one cannot totally discount the possibility that one or more nations 
opposed to warship passage, such as Albania, will endeavor to utilize an 
expansive regime for their EEZs to require foreign warships to obtain prior 
permission before traversing that zone like their territorial seas.*™* 

The risk of obstruction to warship navigation in the EEZs is even greater 
where the foreign military vessels engage in military activities other than 
simply traversing the EEZ, such as training exercises involving exclusive use 
of a portion of a coastal state’s EEZ for an extended period of time. An earlier 
section of this study analyzing the High Seas Convention demonstrated, based 
on that Convention’s explicit reference to freedom of navigation and overflight 
and “other freedoms recognized under general principles of international law” 
and the defeat of the Three and Four Power Proposals during UNCLOS I, that 
the traditional freedom of the high seas includes the right to conduct naval 
exercises so long as reasonable regard is shown for the interests of others. 

The EEZ, though, as previously analyzed, is not part of the high seas per se. 
Instead, the high-seas freedoms of navigation and overflight are made 
applicable to the EEZ by article 58 of the LOS Convention. The “other 
freedoms recognized under general principles of international law” codified in 
the High Seas Convention are not explicitly recognized by article 58. Rather, 
article 58 acknowledges only those “‘other internationally lawful uses of the sea 
related to. . . [navigation and overflight] . . . such as those associated with the 
. operation of ships [and] aircraft . . . and compatible with the other provisions 
of this Convention . . ., language which is susceptible to more restrictive 
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interpretation than the High Seas Convention’s ‘other freedoms.’ ”°° 

Significantly, Brazil has expressed the view that naval exercises and 
launching missiles or aircraft do not fall under the category of “other 
internationally lawful uses of the sea related to navigation and overflight.”*” 
That position, which is not without its support among coastal states concerned 
with their perceived economic and security interests in the EEZ would, in 
effect, limit warship navigation rights in the EEZ to free, unhindered and 
unimpeded transit,°” while prohibiting other military activity during the 
passage much like the transit-passage regime. 

In support of this position, several arguments are worthy of note. First, 
article 89 of the LOS Convention, which is made applicable to the EEZ by 
article 58(2), reserves the high seas and consequently the EEZ for peaceful 
purposes,°™ suggesting a possible prohibition against military activities in 
those ocean spaces, a subject which is analyzed in detail in the subsection that 
follows pertaining to the high seas. Second, foreign naval exercises involving 
nonconsensual, exclusive usage of a coastal state’s EEZ for an extended period 
of time may hamper the coastal state’s exercise of its sovereign rights over its 
EEZ economic resources, e.g., fishing activities, thereby provoking a diplomat- 
ic conflict or, worse yet, a military confrontation. In such a situation, a 
nonlittoral naval power might justify its naval exercise, as an internationally 
lawful use of the seas related to navigation and overflight, citing continuous 
training of constantly rotating crews in the operation of technologically 
advanced ships and aircraft as a necessary and inherent part of the exercise by 
those ships and aircraft of their navigation and overflight rights. Alternatively, 
the naval training might be justified as essential to the exercise of the right of 
self-defense by those warships and the flag state under the United Nations 
Charter, in effect, a lawful. use of the seas related to navigation and overflight. 

These justifications could be countered by the argument that the navi" 
exercise or other warship activities in the coastal state’s EEZ prevent the 
coastal state from exercising its sovereign economic-resource rights in the EEZ 
and therefore constitute a violation of the foreign state’s duty to show due 
regard for the coastal state’s rights. Alternatively, the military exercise might 
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be attacked as impermissible because it is not a legitimate use of the sea 
related to navigation and overflight. In this connection, at least one 
commentator concurs with the view that military activities more extensive than 
warship traversal of the EEZ are not lawful uses of the sea related to 
navigation and overflight.°” That writer suggests that such activities are 
governed by the residuary clause for the EEZ where conflict resolution is 
based on equity and the relevant circumstances, taking into account the 
respective interests involved and the impact of the determination on the 
international community as a whole.” The principal coastal state interests at 
stake in such a controversy in the waters of the EEZ are economic exploitation 
and security.*!! Coastal state security interest in the EEZ, though, like those in 
the contiguous zone situated adjacent to the territorial sea and on top of the 
EEZ, are already protected by article 51 of the United Nations Charter. 

Insofar as the interests of other states in the international community are 
concerned, they are not entitled to tap the resources of the coastal state’s EEZ, 
but they too have-an interest in navigation in the zone as well as the 
maintenance of a climate conducive to international stability.*'* In this 
connection, a universal 200-mile EEZ, adopted and enforced consistent with 
the Brazilian position, would enclose 35.9 percent of the world’s ocean 
space,'* including all of the Mediterranean, proscribing all foreign warship 
activities in those areas other than free passage thereby handcuffing the naval 
powers and gravely imperiling their security interests and minimum world 
order. 

In the Mediterranean, to date, that danger has yet to crystallize as only three 
states, France, Spain and Morocco,*" the only littoral countries which also 
front on the Atlantic Ocean, have proclaimed EEZs and, in the case of Spain, 
its EEZ only pertains to the Atlantic Ocean, not the Mediterranean Sea.*!* The 
other Mediterranean states, meanwhile, have declined to extend their resource- 
oriented claims to ocean space beyond the limits of their territorial seas*’° with 
two rather limited exceptions. Turkey claims a six-mile territorial sea and an 
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adjacent six-mile fishing zone,*’” while Malta claims a twelve-mile territorial 
sea and an adjacent thirteen-mile fishing zone.*® 

Generally, then, the Mediterranean Sea has yet to be enclosed by EEZ 
claims. This appears permissible under the LOS Convention since it simply 
sets a maximum limit of 200 miles on a coastal state’s EEZ should that state 
elect to exercise that right and claim such a zone.*"° The absence of extensive 
EEZ claims in the Mediterranean is not indicative, however, of opposition in 
principle there to the EEZ concept for all of the Mediterranean states endorsed 
that concept during UNCLOS III.*”° Rather, it represents a recognition that the 
Mediterranean does not lend itself to the kind of far-reaching claims to ocean 
space associated with the EEZ concept. 

This recognition was ably summarized by the Turkish delegate during the 
second session of UNCLOS III when he expressed support in principle for the 
200-mile EEZ and then added: 


Although Turkey was a developing state surrounded on three sides by 
seas, it stood to receive no direct benefit from the establishment of 
economic zones since the narrow and semi-enclosed nature of those seas 
would prevent it from extending its jurisdiction to more than a fraction of 
the intended maximum breadth of the economic zone. Furthermore, as the 


Fishery Country Profiles prepared by the Food and Agriculture Organiza- 
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tion of the United Nations had demonstrated, those seas were not well 
endowed in living resources.*”! 


Strict application, then, of 200-mile EEZ’s to the Mediterranean was 
considered meaningless by the littoral states, given the Sea’s relatively poor 
fisheries resources and its narrow semi-enclosed configuration.*” A regional 
solution to EEZ-type resource exploitation in the Mediterranean was consid- 
ered preferable, a subject analyzed in a later subsection concerning the legal 
regime of semi-enclosed seas. 

For purposes of discussion of the EEZ concept in the Mediterranean today, 
it suffices to say that the ocean spaces of that Sea outside territorial waters 
remain subject to complete appropriation by EEZ claims with serious 
repercussions for warship navigation rights according to the Brazilian position, 
which is presently supported in principle only by Albania®”* in the Mediterra- 
nean. Those EEZ rights, however, have not been exercised in the Mediterra- 
nean, with the notable exception of the 200-mile French and Moroccan EEZ’s 
and the 25-mile Maltese fishing zone. To date, none of those zones have 
apparently resulted in obstructions to warship navigation or other military 
maneuver activities outside the territorial seas.*“* As a consequence of these 
unexercised EEZ rights, there are still broad expanses of the Mediterranean in 
which warships exercise navigation rights under the legal regime of the high 
seas. 


(2) High Seas 


Under the LOS Convention, the high seas in the Mediterranean is that body 
of water situated beyond the territorial seas, the EEZ’s and the archipelagic 
waters of an archipelagic state (of which there are none claimed in the 
Mediterranean).*”° In general terms, the high-seas regime established by the 
High Seas Convention has been carried’ forward into the LOS Convention. 
Under the latter, any attempt by a state to impose its sovereignty on the high 
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seas is prohibited as that ocean space is designated open to use by all states.**° 

Every state is entitled under article 87 of the LOS Convention to exercise 
the freedoms of navigation and overflight on the high seas along with other 
enumerated freedoms borrowed from the High Seas Convention.*”’ Although 
article 87 contains no language comparable to the High Seas Convention 
incorporating other unstated “freedoms recognized under general principles of 
international law,” the fact that the enumeration of expressly listed freedoms is 
preceded by the prefatory clause “inter alia” accomplishes the same result.*” 
The exercise of any of the freedoms, express or implied, according to article 
87(2), is irrefutably subject to the condition that they be undertaken with ‘due 
consideration’ for the interests of other states.*”° “Due consideration” seems to 
require any using state to be cognizant of the interests of others in using the 
area and to abstain from nonessential exclusive uses which substantially 
interfere with valued inclusive uses—a requirement not really different 
. . .”55° from the reasonable-regard test of the High Seas Convention. 

One of the most noteworthy additions made by the LOS Convention to the 
high-seas regime of the High Seas Convention is article 89. That article reads: 
“The high seas shall be reserved for peaceful purposes,”**' a term which can 
mean either “nonmilitary” or “nonaggressive” purposes. 


{I]f only non-military [sic] uses are permitted, then the high seas may not 
be employed for any military purpose, including the navigation of 
warships. On the other hand, if it simply prescribes non-aggressive [sic] 
utilization, then the high seas may legally be used for a whole panoply of 
military purposes as long as none of them are aggressive.*™” 


Careful scrutiny of the LOS Conventions discloses several articles that lead 
to the inescapable conclusion that the use of the term “peaceful purposes” in 
the Convention does not mean, and was not intended to mean, “nonmilitary” 
purposes.*** Under article 87, one of the freedoms guaranteed all states under 
the LOS Convention is freedom of navigation. This freedom is not restricted to 
civilian vessels; indeed, the LOS Convention guarantees that: “Warships on 
the high seas have complete immunity from the jurisdiction of any state other 
than the flag state.”** This clearly envisages a military use of the high seas, a 
conclusion also borne out by earlier analyses demonstrating military usage of 
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the high seas as a well-established customary utilization recognized by the 
general principles of international law and incorporated in the LOS Convention 
by virtue of the “inter alia” clause prefacing the statement of express 
freedoms.*** Complementing this nonaggressive interpretation of the “peaceful 
purposes” clause of article 89 is article 301 which prohibits, in the exercise of 
any rights and duties under the Convention, “any threat or use of force against 
the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the principles of international law embodied in the 
Charter of the United Nations . . .,”**° language which, in effect, equates 
“nonpeaceful” with threats, the use of force, or other acts of aggression 
prohibited by the Charter. 

While the LOS Convention prescription reserving the high seas for peaceful 
purposes only obligates utilizing states to refrain from aggressive military 
activities there, the use in the past decade by the United Nations General 
Assembly of the concept of “zones of peace” applied to broad expanses of 
ocean space suggests the possibility of the incipient development of a broader 
proscription against military activities on the high seas. These zones were 
recognized, in concept, by the Final Document of the United Nations General 
Assembly Tenth Special Session in Disarmament, Resolution S-10/2, adopted 
by consensus on June 30, 1978,°**’ citing the Indian Ocean as the leading 
example. 

The declaration of the Indian Ocean as a zone of peace had initially been 
proclaimed in 1971 when the United Nations General Assembly adopted a 
resolution to that effect calling upon the superpowers to enter into consulta- 
tions to eliminate their military bases and nuclear weapons from the Indian 
Ocean and for all littoral and hinterland states and nonlittoral naval powers to 
initiate negotiations to implement zone-of-peace status for the Ocean.*** Those 
negotiations, according to the resolution, should ensure that warships and 
military aircraft do not engage in aggressive military activities in the Indian 
Ocean; and “[sJubject to the foregoing and to the norms and principles of 
international law, the right to free and unimpeded use of the zone by all 
nations is unaffected . . . .”**? The latter guarantee concerning navigation 
rights failed to reassure the superpowers which opposed the Indian Ocean 
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zone-of-peace concept as a threat to the right of innocent passage and historic 
high-seas freedoms for their warships there.” As a consequence of these and 
other concerns, the ensuing twelve years since the 1971 General Assembly 
resolution have failed, despite repeated urgings by the General Assembly,’ to 
produce a diplomatic conference of all interested states on the Indian Ocean. 
The zone-of-peace concept has yet to find its way into legally binding 
conventional law for the Indian Ocean and, from ongoing state’s practice in 
that area, snch as the continued presence of an American carrier battle group 
there, it is readily apparent that no customary legal norms on nonaggressive 
“zones of peace” have emerged that impede superpower presence in those 
waters. 

Attempts to prescribe “zones of peace” have by no means been limited to 
the Indian Ocean. There have been numerous calls by almost all of the littoral 
states of the Mediterranean for establishment of a zone of peace for the 
Mediterranean. To date, no internationally binding document has designated 
the Mediterranean a zone of peace” nor has any state claimed that present- 
day norms prohibit nonlittoral warships of the United States and Soviet Union 
from navigating on the high seas of the Mediterranean. 

The only limitations, then, under existing legal norms on peacetime warship 
navigation rights on the high seas of the Mediterranean, are twofold. First, the 
exercise of that right in connection with, for example, a military training 
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exercise, must show due consideration or, interchangeably, reasonable regard 
for the interests of others in light of all the relevant circumstances. Put another 
way, the interests served by the training exercise, e.g., NATO security, balance 
of power, and minimum world order, must be sufficiently great to outweigh the 
interference to other uses of that ocean space. Second, no naval force may 
attempt to subject a portion of the high seas of the Mediterranean, in 
connection with a training exercise or other maneuver activities, to its flag 
state’s sovereignty by preventing foreign nationals from entering it or by 
asserting jurisdiction over foreign nationals within it.“* The existence, 
however, of the high seas in the Mediterranean, subject to these two relatively 
narrow limitations on warship navigation rights, will continue only so long as 
the littoral states decline generally-to exercise their exclusive EEZ rights and 
continue to opt for shared regional management of the Mediterranean under 
the emerging doctrine of enclosed/semi-enclosed seas. 


(2) Semi-enclosed Seas 


During UNCLOS III, several proposals surfaced in the initial sessions for a 
special regional regime for enclosed and semi-enclosed seas.* Several 
delegates suggested restricted warship navigation rights in those seas, much 
like the “zone of peace” proposals or the Soviet “closed seas” doctrine. Libya, 
for example, maintained that the Mediterranean was a semi-enclosed sea and, 
under that legal regime, it should be “‘a sea of peace, free from any foreign 
fleets that might threaten the security and health of the coastal peoples.”* 
Other delegates, while recognizing that special treatment should be accorded 
semi-enclosed seas, excluded navigation rights from such special treatment.**’ 
Still others, such as the Soviet Union, perceiving a threat to their global naval 
interests in the new concept, claimed that the Mediterranean was neither 
enclosed nor semi-enclosed, but “‘an immense body of water used as a high sea 
by all countries for international shipping.”*” The Soviet objections to a 
Mediterranean application of the “enclosed/semi-enclosed seas” concept were 
echoed by the French delegate to UNCLOS III, which warned against the 
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revival, through this new concept, of the doctrine of mare clausum.™ 

Nevertheless, two articles on enclosed and semi-enclosed seas were 
incorporated in the LOS Convention, specifically, articles 122 and 123. The 
first article defines “enclosed” and “‘semi-enclosed” seas as: “[A] gulf, basin or 
sea surrounded by two or more states and connected to another sea or the 
ocean by a narrow outlet or consisting entirely or primarily of the territorial 
seas and exclusive economic zones of two or more coastal states.”*°° Clearly, 
the Mediterranean falls within the ambit of this definition, a conclusion 
supported by the travaux preparatoires and legal commentators.**! 

Enclosed and semi-enclosed seas, however, are not subject under the LOS 
Convention to a special navigation regime. Article 123 provides only that 
states bordering such waters shall, in a manner consistent with the other 
provisions of the LOS Convention, cooperate with each other directly or 
through an appropriate regional organization in the exercise of their rights and 
duties under the Convention. To this end, they shall coordinate “the 
management, conservation, exploration and exploitation of the living resources 
of the sea. . .,” as well as the implementation of their rights and duties with 
respect to the preservation of the marine environment and their scientific 
research policies.» In essence, article 123 codifies existing practice in the 
Mediterranean since the article calls for regional cooperation in the areas of 
resource exploitation, pollution, and scientific research, subject areas which 
are already managed regionally by the Mediterranean Fisheries Council, the 
Barcelona Convention and its Protocols, and the International Commission for 
the Scientific Exploration of the Mediterranean Sea. These shared uses of the 
Mediterranean reflect the ecological unity** of that Sea and serve to defuse 
coastal state interest in exclusive EEZ or pollution-control claims that would 
otherwise infringe on the existing high seas of the Mediterranean. While the 
legal regime pertaining to the ocean space outside the territorial seas of the 
Mediterranean littoral generally permits unimpeded warship navigational 
rights, a brief inquiry is nevertheless required into the legal norms pertaining 
to the seabed and subsoil of the Mediterranean to discern what impact, if any, 
they may have on navigational rights in the superjacent waters. 


2. Zones of the Seabed and Subsoil 


Under the 1958 Continental Shelf Convention, the LOS Convention, and 
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customary international law, the seabed and the subsoil of the territorial waters 
and internal waters around the Mediterranean littoral are subject to coastal 
state sovereignty comparable to that pertaining to the superjacent waters.*™ 
Accordingly, this sovereignty may not be exercised in the territorial sea in a 
manner that hampers the regime of innocent passage. 

Seaward of the territorial sea seabed lies the continental shelf to which most 
Mediterranean states have claimed, using the formula in the Continental Shelf 
Convention,** sovereign economic-resource rights out to a water depth of 200 
meters or the limits of exploitability, whichever is greater.*° Since existing 
technologies presently permit the exploitation of the entire Mediterranean 
seabed and subsoil for prospective oil reserves, the limits-of-exploitability test 
has led to the carving up by coastal state-shelf claims of virtually the entire 
Mediterranean.**’ Significantly, the Continental Shelf Convention treats these 
rights as inchoate, not requiring express proclamation or actual occupation to 
be effective.** 

While the LOS Convention articles on the continental shelf retain the 
inchoate sovereign-rights concept for continental-shelf resources,*™ it alters 
the 1958 Convention’s breadth formula by recognizing a minimum width to the 
continental shelf of 200-nautical miles,*™ thereby coaligning it with the 
maximum seaward boundary of the EEZ. For the Mediterranean, this 200-mile 
breadth provides the same general result as the previous limits-of-exploitability 
test since the entire Mediterranean seabed lies within 200 miles of the littoral 
baselines. No international seabed is therefore left*' under the inchoate rights 
formula of the LOS Convention, a conclusion consistent in fact with the 
existing continental shelf claims in the Mediterranean. 

The division of the entire continental shelf of the Mediterranean among the 
littoral and island states poses difficult boundary delimitation problems. 
Several of the states have been able to. resolve their differences by partition 
agreements as in the cases of Italy and Yugoslavia and Italy and Tunisia.*” 
Others have sought advice from the International Court of Justice as in the 
Libyan-Tunisian Continental Shelf Case. Still others, such as Greece and 
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Turkey in the Aegean Sea in 1976, have come close to open conflict.** Such 
unresolved boundary conflicts possess the potential of affecting the maneuver 
activities of foreign state warships interested in avoiding any conflict with 
either of the parties. Such restrictions on warship navigation, in connection 
with continental-shelf-boundary disputes, are driven by political and not legal 
considerations, since the rights of the coastal state to its continental shelf, 
according to the Continental Shelf Convention and the LOS Convention, do not 
affect the legal status of the superjacent waters.°™ Both those Conventions 
further prescribe that the coastal state’s exercise of its rights to the continental 
shelf must not result in any unjustifiable interference with navigation.*© For 
example, oil drilling platforms located on the continental shelf with designated 
500-meter safety zones may not interfere with the use of recognized sealanes 
essential to international navigation.*© Certain safeguards, then, have been 
included in the legal regime of the continental shelf to protect navigation 
rights. 

The existence of these inchoate coastal state rights to the entire seabed 
subsoil of the Mediterranean, under the continental-shelf regime and the 
existing limits-of-exploitability test of the Continental Shelf Convention or the 
superseding 200-mile breadth formula of the LOS Convention, renders it 
unnecessary to discuss in detail the legal regime of the deep seabed, including 
the res nullius*™’ and res communis*™ schools of thought, the latter having been 
recognized in the LOS Convention. It suffices to say that under state practice 
to date and the 1958 Conventions on the law of the sea, the high-seas freedom 
of navigation for warships has been unaffected by the legal character or 
prospects for exploration of the deep seabed, although that result may change 
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since the risk of obstructions to warship navigation are greater under the deep- 
seabed-mining regime of the LOS Convention.*” 


3. Assessment 


On balance, the existing norms in the Mediterranean, including those 
emerging in the LOS Convention, generally safeguard the peacetime naviga- 
tional freedoms of warships with the right of innocent surface passage widely 
permitted in territorial seas outside international straits, the enhanced right of 
transit passage, or its customary law equivalent, allowed in the critical 
international straits overlapped by territorial seas, and the optimum high-seas 
freedom of navigation recognized in the broad sea spaces of the Mediterranean 
outside the twelve-mile territorial seas. Challenges to these navigational 
freedoms have arisen, though, in several areas. First, littoral states have been 
extending their internal waters seaward through proliferating straight baseline 
claims and largely unsubstantiated historic bay claims. Second, a number of 
security-conscious coastal states, including Albania, Algeria, Malta, Spain, 
Syria, and Yugoslavia, have insisted on a regime of prior notice-authorization 
for warship innocent passage or, alternatively, have engaged in subjective 
determinations of noninnocence with respect to foreign vessels in their 
territorial seas. Third, at least one strait state, Spain, insists on the application 
of the regime of innocent passage to all straits used for international navigation 
overlapped by territorial-sea claims. Fourth, several states, including Egypt 
and Syria, have claiiaed contiguous security zones or overbroad territorial seas, 
both of which impinge on the traditional high seas. 

The maritime powers have not allowed these challenges, however, to go 
unanswered. The historic bay claims, for example, have been the subject of 
diplomatic protests and, in the case of the Gulf of Sidra, foreign military 
exercises and confrontations by the United States. Moreover, during UNCLOS 
III, the major maritime states sought to: strengthen the regime of warship 
innocent passage; limit territorial seas to twelve miles in breadth and 
contiguous zones to nonsecurity matters; and circumscribe coastal state 
controls over straits passage. The foregoing analysis of the LOS Convention, 
though, demonstrates that the navigation regime codified in that Convention 
does not foreclose the possibility of coastal state challenges to warship 
navigation freedoms. 
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IV. FUTURE PROSPECTS FOR PEACETIME NAVIGATION RIGHTS 
FOR WARSHIPS IN THE MEDITERRANEAN 


The following prognostication of peacetime warship navigation rights in the 
Mediterranean through the year 2000 is structured around a three-part 
analysis. First, the prospects for the LOS Convention’s entry into force for the 
world community generally, and the Mediterranean states specifically, are 
assessed. This is followed by a general analysis of the future development of 
the decisionmaking process pertaining to the navigation regime for the 
Mediterranean. The final subject of examination focuses on the anticipated 
challenges to the existing warship navigation regime in the various zones of 
Mediterranean hydrospace. 


A. Law of the Sea Convention 


At the close of UNCLOS III in April 1982, 130 states voted for adoption of 
the LOS Convention, while four other countries including the United States, 
Israel and Turkey voted in opposition and seventeen nations, primarily NATO 
and Eastern European countries, abstained.*”' Seven months later, in 
December 1982, the Convention was opened for signature through Decem- 
ber 1984. To date, 159 states have signed the Convention and 21 of them 
have ratified it.*”* Another 39 state parties are required for the Convention to 
enter into force. 

Within the Mediterranean, only ten states, Algeria, Cyprus, Egypt, France, 
Greece, Malta, Monaco, Morocco, Tunisia, and Yugoslavia, along with the 
nonlittoral Mediterranean power, the Soviet Union, have signed the Conven- 
tion and, to date, only Egypt has ratified it.*’> Among the other Mediterranean 
states and nonlittoral naval powers, Albania, Lebanon, and Syria did not attend 
the signing ceremony for the LOS Convention, while seven states, specifically, 
Israel, Italy, Libya, Spain, Turkey, the United Kingdom and the United States 
attended the ceremony but declined to sign the LOS Convention.*” The latter 
seven states have voiced objections to a variety of provisions in the LOS 
Convention, some of which are unrelated to its navigation regime,°” such as 
the deep-seabed-mining provisions. 
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In assessing the prospects for the LOS Convention’s entry into force, several 
factors emerge as significant. First, article 309 in the LOS Convention dealing 
with reservations is so restrictive that it may discourage state participation, 
thereby reducing the likelihood of the LOS Convention attracting sufficient 
state parties.°”° Article 310, on the other hand, permits declarations or 
statements which “do not purport to exclude or modify the legal effect of the 
provisions of this Convention in their application to that state . . .,” and 
preliminary indications are that many states will employ this article to interject 
their subjective interpretations of controversial provisions in the LOS 
Convention.>”’ For example, Malta reaffirmed its view at a recent session of 
UNCLOS III that the LOS Convention: 


[R]ecognizes the right of coastal states to adopt measures to safeguard 
their security, including the requirement of prior authorization or notice 
for the innocent passage of warships through territurial waters. My 
country therefore reserves the right, if it deems it necessary, to submit a 
declaration in this respect at the appropriate time in accordance with 
article 310.°” 


Declarations and understandings, then, may be used to circumvent the 
Convention’s restrictions on reservations thereby permitting broadened partici- 
pation. 

The fact, though, that 134 nations have already signed the LOS Convention 
does not necessarily demonstrate that widespread state ratification or adher- 
ence will be forthcoming for “almost all multilateral United Nations treaties 
have been adopted by very large majorities and a number of them unanimously 
or by a nearly unanimous vote [; yet], many of them have been accepted by 
only a minority of states.”*”? While the climate of UNCLOS III is different in 
some respects from 1958, it is not unrealistic to compare the prospects for 
entry into force of the LOS Convention with the even)s pertaining to the four 
1958 Conventions plus the Optional Protocol on Dispute Settlement: 


It must be remembered that a total of only four votes were cast against 
approval of the 1958 Conventions. In all cases, fewer states signed the 
Conventions than voted for their acceptance; furthermore almost half of 
those signatures were never followed by the required ratification. The 
1958 Conventions, the problems attendant to which seem pale compared 
to UNCLOS III, still took an average of six years following signature to 
enter into force. In some ways, the more meaningful question is how many 
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states have ratified, acceded to, or accepted all five of the 1958 treaties, 
the point being that the [LOS] Convention . . . is more comprehensive 
than all the 1958 treaties combined. There are only 14 such states, 
Australia, Denmark, the Dominican Republic, Finland, Haiti, Malawi, 
Mauritius, the Netherlands, Portugal, Sierra Leone, Switzerland, Uganda, 
the United Kingdom and Yugoslavia. The implication is clear: it will be 
very difficult for the new treaty ever to enter into force. 


Even if it enters into force worldwide, the fact that only eleven of the 21 
littoral states and nonlittoral naval powers in the Mediterranean have signed 
the LOS Convention with predictably fewer states ratifying it augurs less than 
widespread state adherence or ratification of that Convention within the 
context of the Mediterranean. 

While the LOS Convention is extremely unlikely to be ratified, acceded to, 
or accepted by a large majority of states in the world generally, or the 
Mediterranean specifically, it may limp into force driven by the perceived 
attractions of participating in the deep-seabed-mining regime. The Group of 
77, composed of the less developed nations of the Southern Hemisphere, has 
claimed, in connection with the Convention’s entry into force, that no rights 
under that Convention would inure to non-state parties.* This position is 
predicated on the contention that the rights articulated in the Convention do 
not recite customary-international-law norms, but rather reflect a contractual 
package deal, with the maritime powers given the benefit of provisions 
guaranteeing their navigational interests in return for concessions that meet 
the developing countries concerns regarding resource exploitation in coastal 
zones and the deep seabed.*™ 

The Group of 77—while correct in its description of the complex, highly 
politicized process of exchanged support among delegates at UNCLOS III— 
clearly overstates its case—presumably with a view towards increasing the 
level of apprehension among non-state signatories to the Convention, such as 
the United States, with respect to their exercise of navigation rights—when it 
contends that the navigation provisions in the LOS Convention do not reflect 
customary law and practice. More importantly, it is legally untenable to argue 
that no rights in the LOS Conventions accrue to non-state parties.*** By way of 
example, the rights of transit passage and innocent passage under the 
Convention are explicitly extended to all vessels, not just those of state parties. 
Even though distinctions in navigational freedoms between state and non-state 
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parties are not permitted by the Convention, the possibility remains that a state 
’ party to the LOS Convention will impose discriminatory restrictions on, cr 
undertake Mayaguez-type operations against, flag vessels of one or more non- 
state parties passing near its shores. 

In brief review, the prospects for the LOS Convention, at best, call for it to 
limp into force for the world community with less than a majority of the 
Mediterranean states becoming parties. Even so, the Convention generally 
reflects existing norms and practices, particularly in the navigation regime, and 
will continue to serve as a general prescriptive model for state behavior in the 
years to come. 


B. Decision Making Process for the Law of the Sea in the Mediterranean 


Insofar as the present participants in the Mediterranean law-of-the-sea 
process are concerned, the existing division of the Mediterranean littoral and 
islands among 17 nation states, one city state, and British-controlled Gibraltar 
is unlikely to change significantly in the next two decades, absent conquest, 
civil war, or the establishment of new microstates. With respect to conquest or 
civil ‘war, the volatile nature of the Arab-Israeli conflict in particular should 
never be discounted as a harbinger of widespread conflagration that could 
fundamentally rewrite the political divisions of the Middle East.** In addition, 
Libya continues to harbor ambitions over its neighbors’ lands, as evident in its 
military intervention in Chad.*** 

With respect to new microstates, one commentator has suggested that some 
of the Greek, Italian, and Spanish islands in the Mediterranean, such as 
Corsica, Sardinia, Sicily, Crete, Minorca, and Majorca, may one day gain 
independent statehood.*™ In the unlikely event these economically underdevel- 
oped islands do enter into the Mediterranean community of nations, one 
publicist has predicted that they would probably look to the resources of the 
sea as a major source of economic values for development employing EEZ-type 
claims to secure sovereign exploitation rights over their adjacent seas” and 
thereby touching off a race to subdivide the ocean space of the Mediterranean. 
The likelihood of the emergence of such microstates is considered rather 
remote. 

Whether or not national ‘boundaries are rewritten in the Mediterranean, the 
present multilateral and nonlittoral participants in the law of the sea pertaining 
to the Mediterranean are not expected to change in the future with the 
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superpowers, regional organizations (e.g., NATO, the Warsaw Pact, OAU and 
the League of Arab States), and the United Nations continuing to play a role. 
This outside interest in the Mediterranean will continue, because the basic 
values at stake there will remain substantially unchanged through the end of 
the century given the area’s rich endowments in populace, culture, oil and 
commercial transport and its geostrategic significance sitting as it does at the 
crossroads of three continents between the Indian and Atlantic Oceans. To 
protect their interests there, the superpowers will no doubt endeavor to 
maintain their naval presence and big-power rivalry in the Mediterranean with 
a view towards favorably shaping events, including small-power squabbles in 
the area, to their benefit. That naval presence will be dependent on naval 
mobility which is generally guaranteed under the existing warship navigation 
regime in the Mediterranean. The warship navigation regime, though, will face 
serious challenges if the existing balance of interests in the Mediterranean 
between regional ocean-space management in the areas of pollution, fisheries 
management, and scientific research, and the exclusive interest of coastal 
states in their territorial seas is altered appreciably. Such a shift could recur 
either through a breakdown in the regional cooperative arrangements, followed 
by the seaward sweep of exclusive coastal state claims, e.g., EEZ’s, or through 
a meteoric growth in regional arrangements extending into the area of warship 
navigation rights, i.e., a zone of peace. 


C. Prospective Norms on Warship Navigation Rights in the Mediterranean 


The following prognostication of future trends in peacetime warship 
navigation norms in the Mediterranean assumes four developments, predicated 
on the foregoing analysis of the fate of the LOS Convention and the decision 
making process for the law of the sea in the Mediterranean. First, the failure of 
the LOS Convention to gain widespread acceptance by the world community 
and the Mediterranean states will be evident by the end of this decade with 
many of its goals then taken over by other treaties, regional arrangements, and 
the customary processes of claim and counterclaim. Second, the significance of 
the North-South dichotomy between the industrialized nations and the 
underdeveloped countries represented by the Group of 77, which surfaced 
during UNCLOS III on resource and navigation issues, will continue to 
supplant the East-West confrontation in importance in the law-of-the-sea 
context. Third, the convergence of interests between the superpowers on 
navigation rights at UNCLOS III will continue unabated. Fourth, exclusive 
coastal state security interests that have tended to predominate around the rim 
of the Mediterranean, particularly among the underdeveloped countries, will 
continue to grow driven by fear and hostility towards the warships of either or 
both the superpowers passing near that country’s shores and perhaps trying to 
affect the course of events there. For ease of analysis, the baseline separating 
internal waters from the territorial sea is used as a point of departure in 
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assessing the prospective navigation norms in the various zones of ocean space 
in the Mediterranean. 

The continued prevalence of coastal state security interests around the 
Mediterranean littoral guarantees the continued proliferation of straight 
baselines and historic bay claims in the years to come. Algeria, Cyprus, and 
Morocco, for example, have yet to enact municipal laws on their baselines and 
can be expected to exercise that option in the future employing straight 
baselines liberally.%* Such claims, though, are unlikely to evoke much 
opposition from the other Mediterranean states since they reflect widespread 
practice there and a recognition generally that coastal states, as the Anglo- 
Norwegian Fisheries Case articulated, are in the best position to determine 
their own baselines. ; 

Only where the use of straight baselines across the mouth of a claimed 
historic bay or encircling an archipelago threatens to close off large bodies of 
water traditionally regarded as high seas will the jurisdictional creep of coastal 
state claims elicit any significant opposition. Yet, none of the existing historic 
bay claims by Libya, Italy, Egypt and Tunisia can be expected to be retracted 
in the face of such opposition. Instead, one can expect these states to continue 
to assert their claims, best illustrated by the threat of Libya in 1983 to sink the 
USS Eisenhower if it sailed into the Gulf of Sidra.*” The reason is that the 
historic bay claimants perceive important security interests in the claimed 
waters and recognize that the passage of time tends to legitimate their claims at 
marginal cost to them given the bay’s contiguity to their shores and the 
minimal risk of military confrontation, excepting those situations such as 
Libyan-American relations today, marked by a “‘bellicose peace” between the 
historic bay claimant and the foreign naval power. The same risk of military 
conflict serves as a deterrent against foreign warships navigating in the 
claimed internal waters absent coastal state consent. The future prospects, 
then, for historic bay claims in the Mediterranean favor increasing historicity 
and legitimacy for the existing claims with new claims probably added in the 
years to come, such as Tunisia to the Gulf of Hammamet, France to the Gulf of 
Lion, Italy to the Gulf of Genoa, and Turkey to the Gulf of Antalya. 

A more substantial threat to warship navigation in the Mediterranean than 
encroaching historic bay claims may repose, though, in the proposition that 
Greece with its islands in the Aegean Sea, or Spain with its Balearic Islands in 
the Western Mediterranean, will claim archipelagic status. They could then 
draw archipelagic baselines around the outermost points of those islands 
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enclosing the entire Aegean Sea or the northern approaches to the Strait of 
Gibraltar as archipelagic waters subject to a restricted regime of warship 
innocent passage or archipelagic sealane passage, the latter being the LOS 
Convention’s adaptation of the transit passage regime to sealanes through 
archipelagic states.’ Presently, there are no such archipelagic straight 
baselines drawn in the Mediterranean. 

This archipelagic baseline concept in the law-of-the-sea context is fairly 
recent in origin having been advanced by the Philippines and Indonesia 
starting in the 1950’s, rejected at UNCLOS I and II, and adopted only during 
UNCLOS III in the LOS Convention.*” Although both Greece and Spain 
advocated archipelagic status for their islands at UNCLOS III,°” the formula 
adopted in the LOS Convention limits the use of archipelagic baselines to 
island states composed of one or more archipelagos,*™ thereby disqualifying 
the Greek and Spain continental-island states. Spain has cited this artificial 
limitation of archipelagic status to island states as one of its grounds for not 
signing the LOS Convention and is therefore likely to claim archipelagic 
baselines sometime in the future for its Canary Jslands in the Atlantic and 
Balearic Islands in the Mediterranean.*” Greece, on the other hand, has 
signed the LOS Convention, based on the overall balance of interests there, 
fully recognizing that as a state party it will forfeit archipelagic status for its 
Aegean Islands.**° When the LOS Convention fails to win broad acceptance, 
Greece may reassess its position with a view towards laying claim to the 
Aegean Seas as archipelagic waters, a principal concern being the likelihood of 
armed conflict with Turkey or a Black Sea power should one of those states 
conclude that their access to the Mediterranean was being closed off by the 
Greek claim. To minimize the risk of such conflict, Greece may adopt an 
archipelagic-sealanes-passage regime for the Aegean Sea or Balearic Islands 
similar in content to that codified in the LOS Convention which generally 
purports to strike a proper balance between coastal state security concerns and 
navigational freedoms.*”’ 
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As the Mediterranean baselines advance seaward, a complementary seaward 
expansion of the territorial seas claimed can be projected, driven as it were by 
coastal state security concerns. Those states, such as Greece and Lebanon, with 
less than twelve-mile territorial seas will eventually lay claim to the full twelve 
miles, particularly if the former can work out the boundary delimitation 
problems with Turkey in the Aegean Sea.*” In the event the LOS Convention 
fails to enter into force, the present, widely shared, twelve-mile-maximum, 
territorial-sea consensus in the Mediterranean will probably erode as it did in 
previous decades at the three-mile and six-mile mark as other Mediterranean 
states join Albania and Syria in enlarging their territorial-sea buffer zones. 

Equally troubling to navigation rights is the prospect that those Mediterra- 
nean states which presently insist on notice-authorization prerequisites for 
warship passage through their territorial sea will be joined in the future by 
other states presently sympathetic to that view, such as Cyprus, Morocco, 
Libya, and Egypt. These states see warship innocent passage outside 
international straits as non-essential to the security needs of the superpowers, 
except as a subterfuge for intimidation of coastal states which the notice- 
authorization regulations seek to protect against. 

Proliferating coastal state obstructions to warship innocent passage, though, 
will not prove nearly as troublesome to the major naval powers as strait state 
claims to a regime of nonsuspendable innocent surface passage for internation- 
al straits such as the Spanish Freu de Minorca, Gibraltar, or the Greek Straits 
of Karpathos and Kasos. Spain has already adopted this position. Greece and 
Morocco clearly prefer a similar straits-passage regime, although they both are 
presently prepared to accept the transit-passage regime as part of the package 
deal of the LOS Convention.*” When that deal falls through, Greece and 
Morocco can be expected to reassess their position with a view towards 
imposing a more restrictive navigation regime for straits passage, particularly 
for submarines and aircraft, than that envisioned by the LOS Convention. 
These restrictions will seriously threaten the security interests of the major 
naval powers, compelling the superpowers to accede or force passage. The 
latter alternative will place increased strain on other national interests as a 
consequence of the general cumulative ill-will generated by such operations.“ 
Forced passage may also have the untoward effect of compelling the strait state 
to respond by building defensive military bases and fortifications near the 
straits, thereby making them less safe for navigation and, perhaps, even a 
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future battleground.“ 

The alternatives to strait state maritime power confrontations over coastal 
state obstructions to straits passage include establishment of “neutral zones” 
around the straits;“” negotiation of a bilateral agreement between a strait state 
and a maritime power, an option fraught, however, with frailties tied as it is to 
the regime in power in the strait state;“* negotiation of a regional agreement, 
analogous to the Constantinople and Montreux Convention, for the Strait of 
Gibraltar, or other international straits, a viable option if the LOS Convention 
fails; or maritime power acquiescence in the claimed regime of nonsuspenda- 
ble surface passage for warships, a destabilizing option at the present time for 
the SSBNs. 

While the superpowers struggle in the next two decades to protect their 
navigation rights through international straits and territorial seas in and 
around the Mediterranean, the vast expanses of hydrospace in the Mediterra- 
nean subject to the existing legal regime of the high seas will come under 
attack from a variety of inclusive and exclusive norms described below. The 
most appealing, inclusive norm for littoral Mediterranean states, on its face, is 
the “zone of peace” proposal which would preclude the permanent stationing 
of naval forces of the superpowers in the Mediterranean and prohibit 
aggressive military activities there. In the near term, this proposal will attract 
minimal support as evident in the difficulty Malta has encountered at the 
Helsinki Conference on Security and Cooperation in Europe in 1975 and the 
follow-up meetings in 1978 and 1983, in gaining recognition for, and 
convening a meeting on, Mediterranean military security.“ The reasons for 
this are manifold. First, the withdrawal of the nonlittoral American and Soviet 
naval forces from the Mediterranean would leave a power vacuum that the 
French would fill, a prospective development which many Mediterranean states 
would oppose. Second, the Soviet Union, given its physical proximity to the 
Mediterranean and the Middle East oil fields would enjoy an undue military 
advantage if the American naval forces were to withdraw from the Mediterra- 
nean.“” As a consequence, the subject of naval arms limitations in the 
Mediterranean has been widely recognized as closely linked with the reduction 
of forces in central Europe.” Those talks are extremely unlikely, though, to 
result in a superpower Pax Mediterranea. Moreover, the Mediterranean states, 
given their diverse political, economic and cultural diversion, are not politically 
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disposed in the foreseeable future to compel the superpowers to enter into such 
a pact. In sum, for the remainder of this century, the “zone of peace” proposal 
for the Mediterranean has its attractions, “but no possibility of realization 
whatsoever.” The same arguments and conclusion appear equally appropri- 
ate as to the future efficacy of the Soviet-originated “closed seas” doctrine. 

While comprehensive proscriptions on warship navigation in the Mediterra- 
nean are not expected to emerge in this century, the foundations have been laid 
in the regional Mediterranean arrangements on pollution control, scientific 
research, and fisheries management for the promotion of shared nonmilitary 
uses of that Sea. Eventually navigation by warships in those waters may be 
tangentially affected by, for example, pollution-control efforts or traffic 
separation schemes. More importantly, to the extent this regionalized law-of- 
the-sea approach excludes superpower participation and builds a Mediterra- 
nean “sense” of identity and complementary regional institutions, it may also 
build the consensus for a Mediterranean peace zone, but only in the very 
distant future. 

While inclusive norms for the Mediterranean pose no serious threat to 
foreign warship navigation in that Sea over the next twenty years, the exclusive 
coastal state claims subject to extension beyond the territorial-sea limits, 
namely, the contiguous zone, continental shelf claims, and, most particularly, 
the exclusive economic zone are likely to prospectively affect high-seas 
freedoms in the Mediterranean. First, the contiguous security zones of Egypt 
and Syria can be expected to persist, whether or not the LOS Convention 
enters into force, and may very well attract additional adherents. Second, 
practical impediments to warship navigation will undoubtedly arise in the 
years to come in the Mediterranean as a consequence of unresolved 
continental-shelf-boundary disputes and oil exploration and recovery efforts 
involving drilling platforms which, even if outside international sealanes, may 
render naval exercises and maneuver activities in a particular area impractica- 
ble. By far the greatest threat, though, to warship navigation in the 
Mediterranean over the next twenty years is the blanketing of the entire 
Mediterranean by EEZ claims. The absence of such claims in the Mediterra- 
nean“”° is likely to erode in the long run as additional states, following the 
Moroccan and French precedents, exercise their vested rights in the living 
resources of the EEZ. Accompanying this extension of coastal state sovereign 
rights seaward will be Brazilian-type claims by security conscious states, such 
as Libya, Syria, Malta and Albania, seeking to exclude foreign naval exercises 
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and other military activities in their EEZ’s to the detriment of the security 
interests of the major naval powers and the present balance of power in the 
region. The naval powers will, then, be forced to choose between accommoda- 
tion or confrontation tactics to preserve their mobility in support of their forces 
and allies. These Brazilian-type EEZ claims, then, together with the possibility 
of a legal regime of innocent surface passage for international straits such as 
Gibraltar, pose the real threats to warship navigation in the Mediterranean 
through the end of the century. 


V. CONCLUSIONS AND RECOMMENDATIONS 


Although the widespread, continually expanding compartmentation of the 
oceans of the world threatens shared uses of hydrospace, including warship 
navigation rights, the Mediterranean has not been so compartmented as 
shared. Regionally oriented interests in the Mediterranean concerning pollu- 
tion, oceanographic research, and fisheries have forestalled, to date, wide- 
spread usage of 200-mile, EEZ-type claims in that Sea. As a consequence of 
this fragile balance of regional interests and coastal state rights, vast expanses 
of the Mediterranean are still free of encumbrances to warship mobility, but 
the projected growth in the coastal state controls throughout the Mediterra- 
nean, aided by the anticipated failure of the LOS Convention to gain 
widespread acceptance in the Mediterranean, portends increasing coastal state 
obstructions to warship navigation rights in that Sea in the years to come with 
potentially disastrous results for the existing balance of power. 

As the LOS Convention fails to win widespread acceptance as the universal 
blueprint for the oceans that it purports to be and passes into the historical 
archives of the law-of-the-sea, the Mediterranean law-of-the-sea will continue to 
evolve. Principally, it will evolve through the customary processes of states 
propounding claims and reviewing and appraising the claims of others. 
Secondarily, it will evolve through regionally developed law-of-the-sea pro- 
scriptions. During that evolution, to avoid disruption to the delicately balanced 
minimum public order of the Mediterranean law-of-the-sea, the littoral states, 
encouraged by the nonlittoral naval powers, should pursue confidence-building 
measures aimed at increasing the benefit to individual states from regional 
participation in resource exploitation, thereby defusing the threat of future 
EEZ claims. The naval powers should also encourage the resolution of disputes 
involving continental-shelf delimitations and historic bay claims, by arbitration 
or through the International Court of Justice, as previously occurred in the 
Corfu Channel Case, the Anglo-Norwegian Fisheries Case, and the Libyan- 
Tunisian Continental Shelf Case, in order to protect their warship navigation 
rights from the disruptive effects of maritime boundary disputes. The 
superpowers should also be cognizant of the potential for disillusionment of the 
Mediterranean states when their naval forces are repeatedly employed to 
intimidate Mediterranean states or to preserve, indefinitely, a stalemated chess 
game, such as the Arab-Israeli conflict, contrary to the developmental 
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aspirations of the underdeveloped countries. The superpowers should instead 
seek some form of accommodation, to include naval arms limitations, designed 
to reduce, rather than sustain, tension in the Mediterranean community. 
Finally, even though widespread adherence to, or ratification of, the LOS 
Convention by the Mediterranean states and maritime powers is not projected 
to occur, the navigation regime codified therein is recommended for adoption 
as a universal model of state behavior. A more restrictive navigation regime 
risks destabilizing the balance of power between the United States and the 
Soviet Union with potentially calamitous consequences for minimum world 
public order. 
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THE GOVERNMENT CONTRACT DEFENSE IN 
PRODUCTS LIABILITY CASES 


Commander Charles W. Tucker, JAGC, USN 


This article traces the Government contract defense from its origin in 
state case law on public contractor tort immunity to its present application 
in products liability cases against manufacturers of military equipment. 
The author concludes the defense should exist to protect those manufactur- 
ers compelled to provide products in strict compliance with Government 
design. The problem of compensation for innocent parties—persons harmed 
by the products and manufacturers denied the defense—will continue to 
require congressional study and action. 


I. INTRODUCTION 


A body of state case law concerning public contractor tort immunity has 
existed since at least the early 1900’s.' This so-called Government contract 
defense provides that one who contracts with a public body for the 
performance of public work is not liable for damages resulting incidentally or 
necessarily from performance of the contract, although he will be liable if the 
damage results from the negligent manner in which the work is completed. 
Thus, if the contractor complies with the Government’s plans and 
specifications, and if the act or omission which causes the injury results from 
an inadequacy in the plans or specifications rather than the negligent manner 
of performing the work, the Government contract defense protects the 
contractor from liability. 

In Yearsley v. W. A. Ross Construction Co.,? which is often cited as the 
leading case on Government contractor immunity, the Supreme Court 
recognized a form of immunity for Federal contractors. Since Yearsley, a long 
line of cases has recognized the Government contract defense in public works 
cases in which contractors performed work for the Federal and state 
Governments. Until recently, the Government contract defense was raised 
exclusively in cases involving public works contracts. 

In the past decade there has been a spate of cases in which the Government 
contract defense (GCD) has been extended from the area of public works to 
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that of allegedly defective products provided under a Government contract. 
Manufacturers have contended that they should be able to “share” the 
Government’s immunity from liability if the product has been made strictly in 
accordance with the Government’s design, just as a public contractor is 
shielded from immunity if it follows the Government’s plans and specifica- 
tions. 

The GCD has been referred to as an amalgam of two separate defenses that 
are based on separate principles and applicable to two ranges of distinct, but 
overlapping, factual situations.* The first of these is the contract specification 
defense. The contract specification defense is not unique to contracts between 
manufacturers and the Government. This defense is grounded in general tort 
principles and provides a contractor is not liable if injury results from 
specifications provided by the party employing him as long as the specifica- 
tions were not so obviously defective and dangerous that a competent 
contractor would have declined to follow them. The GCD, on the other hand, is 
not based on tort principles. The GCD is based on the public policy 
consideration that a public contractor should be able to share the sovereign’s 
immunity from liability if the contractor follows the plans, specifications and 
directions of the governmental authority. 

These two theories are easily confused. They both require compliance with 
specifications provided by the employing party, and the contract specification 
defense may be applicable in cases involving public contracts. In the early part 
of the century, both defenses evolved in the context of public works cases. The 
courts were not always clear in articulating the basis of the decision when both 
defenses were raised. However, the underlying rationale for applicability is 
entirely different in each case. Therefore, the GCD may apply even if the 
design is obviously defective since the application of the defense is not 
grounded in negligence theories. 

Only a few products liability cases specifically recognize the GCD.* Many 
cases discuss the contract specification defense as it applies to products 
supplied to the Federal and state Governments. While this paper will be 
concerned only with the GCD, the reader must bear in mind the contract 
specification defense could have been raised in many of the same factual 
situations. 
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The law of the GCD is in its nascent stages. In shaping its parameters, courts 
have wrestled with the competing public policies of allowing a contractor to 
share the immunity of the Government, and avoiding the entire burden of 
harm being placed upon an innocent victim. There are certain trends which are 
discernable in the application of the GCD. 


II]. APPLICATION OF THE GOVERNMENT CONTRACT DEFENSE 


It is apparent from a review of the court cases which discuss the GCD that 
there is an absence of unanimity regarding its scope and elements. Neverthe- 
less, some trends are discernable concerning the application of the GCD in 
products liability cases. 


A. Types of Products 


While the contract specification defense has been raised in products liability 
cases involving non-military goods supplied to Federal and state Governments, 
the GCD has been successfully applied only in cases in which the allegedly 
defective product was manufactured for the military. Significantly, no case has 
been found which concerned a product manufactured for any Federal agency 
other than the Department of Defense. This situation may exist because the 
military, by the very nature of its business, is more likely to require products 
of its own design or unique specifications. Also, by the nature of its business, 
persons are more likely to be killed or injured by defects in the products 
utilized in the military; that is, any defect will have more serious consequences 
since the basic product is often inherently more dangerous. 

In all of the cases in which the GCD was raised, the product was one which 
had a military application, although not necessarily as a weapon or part of a 
weapon’s system. The defense has been allowed in several cases involving 
uniquely military equipment (Navy helicopter,’ reconnaissance aircraft,° Agent 
Orange’ ), and in cases where ordinary consumer products were specifically 
adapted for use by the military (jeep,® bulldozer” ). 

There are, however, two cases involving military equipment where the 
defense has not been allowed. The first products liability case in which the 
GCD was recognized is generally considered to be Foster v. Day and 
Zimmerman." In the decision denying the defendant’s appeal of a judgment for 
the plaintiff, who was injured when a grenade exploded in his hand, the court 
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noted “the Government specifications did not call for the defendants to 
assemble a defectively made grenade.”'! By implication, the court found that 
the defect was one of manufacture rather than design. In Jenkins v. Whittaker’? 
the District Court of Hawaii rejected the GCD in a case involving injuries 
allegedly caused by a defective atomic simulator, primarily because it found 
the defendant strictly liable under Hawaii law. The court stated that the 
authority of cases in which the GCD had been allowed, such as In Re Agent 
Orange Product Liability Litigation, should be limited to instances involving 
the manufacture of “weapons during wartime.”!* The atomic simulator was a 
demonstration device and not designed under the urgency of wartime. 

The Court of Appeals for the Ninth Circuit in McKay v. Rockwell 
International Corp.,\* a suit by the widows of two Navy pilots against the 
manufacturer of a reconnaissance aircraft and its ejection system, specifically 
found the GCD would be applicable only to a supplier of “military 
equipment.”!> The court acknowledged the imprecision of the term and, while 
declining to draw a precise line, noted the “line lies somewhere between an 
ordinary consumer product purchased by the armed forces—a can of beans, for 
example—and the escape system of a Navy RA-5SC reconnaissance aircraft.”!° 
Following the McKay holding, the manufacturer of an “ordinary consumer 
_ product” could not assert the GCD even if the product were manufactured in 
accordance with Government specifications. 

In Johnston v. United States,'’ employees of a business, engaged in the repair 
and overhaul of aircraft instruments, brought an action against the United 
States and the manufacturers for illnesses alleged to have been caused by the 
luminous radioactive components of the instruments. In denying the defendant 
manufacturer’s motion for summary judgment, the court noted the reasons for 
allowing the GCD did not pertain where the product is “a simple adaptation or 
copy of one already sold in private commerce.””® 

No court has definitively answered the question of whether the GCD would 
be available if the product in questiox strictly compiied with the Government’s 
specifications, but also had a civilian application. Asbestos is the paradigm of 
this issue, since exactly the same injury causing material is used in the 
Government’s ships and buildings as in civilian ships and buildings. While the 
courts hearing asbestos cases have not rejected the GCD as a matter of law, the 
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GCD has not yet successfully shielded an asbestos manufacturer.’? 

Based on the fact the defense has been successfully asserted only in cases 
involving military equipment or ordinary consumer products specifically 
adapted for military use, it is doubtful the GCD will be extended to non- 
military equipment. Even in “military equipment” situations, the courts have 
looked for a circumstance which has compelled the contractor to manufacture 
the goods as it did, either because of direct Government insistence or the 
urgency of a wartime scenario. The rationale underlying the GCD does not 
support its application to cases other than those involving products unique to 
the Government and mandated by the Government’s special design require- 
ments, or in which there are circumstances which can be considered impelling 
to the manufacturer. Ordinary consumer products, by definition, would not be 
designed for the military under such circumstances. The statement by the 
McKay court clearly articulates the trend in this direction. Given the fact 
asbestos is not purely military equipment and has not been specifically adapted 
for military use, it is doubtful the GCD will shield asbestos manufacturers. 


B. Basis of the Claim 


In the cases in which the defendant’s have asserted the GCD, the plaintiffs 
founded their claims on strict liability or alternative grounds of negligence, 
strict liability and/or breach of warranty. Many courts have addressed the 
issue of whether the basis of the claim will affect the availability of the GCD. 
In Agent Orange, the court specifically stated that to the extent it is successful 
on the GCD, a defendant would be entitled to dismissal of any claim.”’ In 
Brown ». Caterpillar Tractor Co.,”' the court stated “if Pennsylvania’s public 
policy dictates that the contractor should enjoy or share the government's 
‘privilege’, he should do so regardless of the plaintiff's theory of liability.””” 

On the other hand, the court in Jenkins o. Whittaker” specifically denied the 
GCD, construing the law of strict liability in Hawaii to hold the manufacturer 
liable no matter who actually designed the product. From the tenor of the case, 





19. In Chapin v. Johns-Manville Sales Corp., No. S-79- 0272(N) (S.D. Miss. Nov. 2, 1981), the 
court denied defendant’s motion in limine to prohibit the introduction of evidence of 
exposure to asbestos used in U.S. Navy vessels where none of the defendants’ asbestos 
products were specifically manufactured for the Navy, but were manufactured for general 
use. One commentator argues that applying the principles of Agent Orange, the asbestos 
defendants would have a complete defense in the action for personal injury, notwithstanding 
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Government often drafts specifications for products already in existence and will not draft 
specifications for products which are not in existence and cannot be made. See L. Rivkin, 
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it seems clear that the court would have rejected the GCD regardless of the 
theory of the claim. Other courts have rejected the GCD but not on the theory 
under which the suit was brought. 

The trend in courts which recognize the defense is the GCD will be available 
without regard to the basis of the claim. Once courts embrace the underlying 
rationale for the GCD, shared immunity with the sovereign, the basis of the 
claim should be irrelevant. 


C. Establishment of the Specifications by the Government 


In the public works cases and early products liability cases in which the 
GCD was asserted, the Government had clearly established the specifications 
and design of the project or product. For example, in Sanner v. Ford Motor 
Co.,”* a passenger, who sustained injury when he was thrown out of an Army 
jeep, claimed the design was defective because the jeep had no seatbelts or 
rollbar. Ford Motor Company claimed it was immune from liability because it 
had manufactured the jeep in strict conformance with the Government’s 
specifications. In deciding for the defendant, the court found, under the terms 
of the contract, Ford Motor Company could not exercise discretion in 
determining whether to provide safety features, and there had been a 
conscious, intentional determination by the Government that the installation of 
seatbelts was not compatible with the use of the vehicle. 

This element of the defense becomes less clear when the defendant had 
some input into the formulation of the design and specifications. In many cases 
in which the GCD is raised, the plaintiffs vigorously opposed the application of 
the defense where the defendant had any input in the design. It is clear from a 
reading of the cases, however, the courts are inclined to liberally construe this 
element so as to allow the GCD even when the defendant was significantly 
involved in the design process. While the courts are uniformly unwilling to say 
the GCD is available in a performance contract, or when only “minimal or. very 
general requirements are set forth,” they do not impose the restriction that 
the manufacturer must not have participated in the design of the product in 
order to assert the defense. 

In Agent Orange,” a case which has had a major impact in shaping the 
parameters of the GCD, the court specifically rejected the plaintiffs’ arguments 
that “‘any role by a defendant in preparation of the specifications, whether it be 
advice to the [Gjovernment about the product design or even touting of the 
product to the [G]overnment, should defeat the defense.””’ This landmark case 
was brought by Vietnam veterans and their families against defendant 
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manufacturers of the herbicide Agent Orange for injuries resulting from 
exposure to the herbicide during the Vietnam War. The plaintiffs were denied 
recovery by the Government and sued the manufacturers under numerous 
theories including strict liability, breach of warranty and negligence. The 
defendants moved for summary judgment claiming they had manufactured 
Agent Orange in strict compliance with the Government’s specifications which 
contained no obvious or glaring defects, the Government had invented Agent 
Orange and had known of its dangers, and they were compelled to manufacture 
and sell Agent Orange at a price set by the Government. 

The District Court for the Eastern District of New York recognized the 
defense, but denied the defendants’ motion for summary judgment because of 
unresolved questions of fact concerning whether the defendants had satisfied 
the three elements of the GCD, as formulated by the court, in order to be 
insulated from liability. The first of those elements was that the Government 
had established the specifications for Agent Orange. The court stated that “one 
of the elements of the defense is that the product in issue be one for which the 
[G]overnment established the design and specific characteristics.” The court 
rejected the plaintiffs’ arguments that the defendants must show they had 
neither direct nor indirect responsibility for formulating specifications which 
eventually became part of the contract, noting evidence of that sort may be 
relevant in establishing relative degrees of knowledge between the Government 
and the defendants. The court continued, “‘all that is necessary on this element 
of the defense is for defendant to prove that the product it supplied was a 
particular product specified by the [GJovernment.””° This language creates a 
looser standard of proof than the court’s articulation of this element of the 
defense would indivate. 7” e statement also leaves unresolved the question of 
the defense’s applicability when the Government adopts a design by a 
defendant manufacturer. 

Several decisions have followed the lead of Agent Orange in not restricting 
the defendants’ assertion of the defense even though they had been involved in 
the design process. The case of Koutsoubos v. Boeing Vertol® involved an action 
in which plaintiff's decedent was killed in the crash of a Navy helicopter. The 
opinion notes that the Navy approved “suggestions defendants made,”*! 
indicating an active participation by Boeing in the design process. The court 
specifically applied the GCD in this case, although it found summary judgment 
was not appropriate since the defendants had not met their burden of proving 
the Government’s knowledge of the hazards associated with the helicopter was 
equal to or greater than their knowledge of the hazards. 

There are cases, however, in which the court will restrict the application of 
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the defense if the defendant manufacturer plays too great a role in the design 
process. In Johnston v. United States,** a suit against the manufacturer of 
aircraft instruments, the court was unwilling to apply the GCD if the 
manufacturer was, in fact, the wrongdoer. The court found that the product in 
question was simply an “adaptation or copy of one already sold in private 
commerce.”** The court stated: “The manufacturer will not always be 
‘innocent’, particularly when he has had substantial input into the product’s 
design. Indeed, where the manufacturer is the ‘de facto’ designer or has 
substantially greater sophistication than the [G]Jovernment purchaser, the 
manufacturer may be more culpable than the ostensible designer.”** Constru- 
ing the law of strict liability in Hawaii, the district court, in Jenkins v. 
Whittaker,*> found the manufacturer would be strictly liable “if the atomic 
simulator was defective in either manufacture or design at the time it left the 
defendant’s control.”*° 

Johnston and Jenkins notwithstanding, the trend seems to be that the 
defendant must prove only that the Government “established” or “approved” 
the specifications. Manufacturer involvement in the design which the Govern- 
ment ultimately approves is not fatal to the defense. Indeed, in McKay v. 
Rockwell International Corp.,*’ the court stated the GCD “provides incentives 
for suppliers of military equipment to work closely with and to consult the 
military authorities in the development and testing of equipment,”* thereby 
more precisely fixing the locus of military equipment design responsibility. In 
McKay, the defendant which was under contract with the United States Navy, 
began development of the aircraft in question. The case turned on resolution of 
the competing claims of whether the United States was “deeply involved in the 
process of designing and approving the system,””” or if the United States “did 
little more than send Rockwell a letter asking them to come up with a new 
ejection system and agree to purchase Rockwell’s completed design.” The 
court of appeals remanded the case for a determination of whether the United 
States “set specifications for the system” [other than general outlines of what 
type of system it required]*’ or “approved Rockwell’s final reasonably detailed 
specifications [by examining and agreeing to a detailed description of the 
workings of the system].*” The court noted that Rockwell, as the supplier, had 
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the burden of proving by a preponderance of the evidence that the United 
States established or approved reasonably precise specifications.” 

A liberal interpretation of the GCD, allowing the defense if the Government 
approved the design, is not only beneficial, but also comports with the way 
business is actually done, especially in weapon systems development for the 
military.“ A manufacturer does not sua sponte devise a multibillion dollar 
weapon system with little or no input from the Government. The Government 
does not possess the expertise to design such a system in toto. Such systems 
evolve over a period of years from a set of performance specifications through 
competition and testing to development. It is and must be a cooperative 
process. It would be expensive and inefficient if the Government did not rely 
upon the expertise of a major defense contractor in order to attain the best 
design. That is not to.say the Government should blindly follow the design 
offered by a manufacturer without critical assessment and evaluation. Rather, 
the judicial interpretation of the GCD should provide an incentive not only for 
the contractor to share its knowledge concerning all defects in the design of the 
product, but also to provide an incentive to establish a record concerning 
design decisions so that responsibility may be accurately determined. In some 
cases a conscious decision will be made to forego a safety feature out of 
consideration for the use to which the equipment will be put, for example, the 
jeep in Sanner.* That decision should be fixed with precision in order to 
properly place the liability on the party which has authorized the risk. At that 
point, the record should be clear the Government mandated the design to be 
followed and removed any further discretion from the manufacturer which was 
then, in fact, “compelled” to produce, if it chose to make the product at all, 
strictly in accordance with the specifications set. 


D. Strict Compliance with Government Specifications 


There is no controversy over the second element of the GCD as formulated 
by the Agent Orange court; the manufacturer must establish the product was 
made in accordance with the Government's specifications.” The court in Agent 
Orange characterized this element as relatively straightforward. If in issue at 





43. The dissent in McKay takes a sharply different view and would hold that subsequent 
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trial, it would require a comparison of the Government’s specifications for the 
product with the characteristics and quality of the product supplied. Clearly, 
the GCD is not and should not be available if the product was manufactured so 
that it did not comply, since the whole basis of the defense is that the 
manufacturer is able to share the Government’s immunity only if it did comply 
with the Government’s design.*’ 

The Agent Orange court noted, however, the failure to conform would defeat 
the defense only if the discrepancy between the specifications and the product 
was a “material one in the context of the action.” The McKay court required 
the defendant prove the United States had established or approved only 
“reasonably precise” specifications.” This loosening of the “strict” compli- 
ance standard may be a fertile area for future litigation as courts seek to 
determine the meaning of “reasonably precise” specifications. 


E. Compelling the Contractor to Comply with Government Specifications 


In the previous section, it was seen that in order to avail itself of the GCD 
the contractor must show it performed strictly in accordance with the 
specifications provided by the Government. This facet of the GCD was 
formulated in the public works cases and provides an underlying rationale for 
application of the defense. If the contractor has discretion in the manner of 
performance or design of the product, it follows that it is not following the 
direction of the Government’s agents and should not be shielded by their 
immunity. A leading case in this area is that of Merritt, Chapman & Scott Corp. 
v. Guy F. Atkinson Co.,° which concerned an action based upon negligent 
construction of a cofferdam. The court examined the allegedly negligent acts 
performed by the appellant and found “nothing in the record, either by way of 
terms of the contract, or even ‘in the context of the surrounding circumstanc- 
es’”’ to convince it that the appellants “were required by any [Glovernment 
directive or authority to do that which was charged against them as negligent 
acts.”*! The court continued: “We find no evidence of [Glovernment 
compulsion with respect thereto. It is elementary that compulsion must exist 
before the ‘[G]overnment contract defense’ is available.” 

Most of the product liability cases in which the GCD has been successfully 
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asserted have found some factor or circumstance which required the contractor 
to perform as it did and thus allowed sharing of the Government’s immunity. 
For example, in Sanner™ the court found the Government had mandated that 
the safety features suggested by Ford be omitted because they were 
incompatible with the use for which the vehicle was intended. In Casabianca v. 
Casabianca,™ the defendant manufacturer of a dough mixer was relieved of 
liability as the court found persuasive the fact the machine had been designed 
during World War II. The court stated a “supplier to the military in time of 
war has a right to rely upon Government specifications and is not obligated to 
withhold from the United States Armed Forces material believed by the 
Government to be necessary even if the manufacturer considers the design 
imprudent or dangerous.”*° In Agent Orange, the defendants claimed they had 
been compelled to manufacture and sell Agent Orange at a price set by the 
Government under the authority of the Defense Production Act. Concluding 
that basic fairness outweighs imposing liability on manufacturers who are 
compelled by the full powers of the Government to produce a defective 
product, the court stated: “Where manufacturers claim to have been compelled 
by the Federal law to produce a weapon of war without ability to negotiate 
specifications, contract price or terms, the potential for unfairly imposing 
liability becomes great.”®” 

However, Government contracts are not always on a take-it-or-leave-it basis, 
and negotiation and performance are not always without substantive input from 
the contractor. Indeed, it is not uncommon that the formulation of a design 
may be a cooperative process between the Government and the government 
contractor. Given that fact, should a contractor be able to avail itself of the 
defense when it has voluntarily entered a position in which it had an 
opportunity to provide input to avoid the risk, but failed to do so? The court in 
Brown v. Caterpillar Tractor Co. expressed this reservation over the scenario 
in which “the specifications are skeletal, the contract is negotiated, and the 
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contractor, knowing of the high risk of serious harm, fails to install a relatively 
inexpensive safety device.” In that case, the court remanded for a 
determination of fact as to the intent of the parties over the contract which led 
to the manufacture of a National Guard bulldozer without certain safety 
features. The court found that under Pennsylvania law, as it then existed, there 
was no requirement that a compelling factor or circumstance be present for a 
manufacturer to successfully assert the defense; the law of the commonwealth 
“places no greater obligation on a contractor than to execute the Government’s 
specifications ‘carefully’ .”© However, the court noted if it were writing on a 
clean slate, it might well be persuaded the contractor must “prove some degree 
of compulsion in order to successfully raise the [G]jovernment contractor 
defense.” 

In McKay v. Rockwell International Corp. the compelling factor require- 
ment was blurred. In that case, which involved a suit by the widows of two 
Navy pilots against the manufacturer of a Navy reconnaissance aircraft, the 
court of appeals allowed the GCD where the Government reviewed and 
approved a detailed set of specifications, but there was no showing the 
Government mandated the fabrication of the system in the manner finally 
agreed upon. Indeed, the dissent pointed out Rockwell had not even alleged it 
was compelled to produce this ejection system, and the only specifications to 
which it adhered were produced by its own design staff. The majority held 
that “‘only under limited circumstances . . . should a manufacturer be held 
strictly liable in tort for injuries to a serviceman . . . caused by design defects 
in military equipment.”™ The court enunciated a four part test: 


[W]e hold that under the Feres-Stencel doctrine and the [G]overnment 
contractor rule, a supplier of military equipment is not subject to section 
402A liability for a design defect where: (1) the United States is immune 
from liability under Feres and Stencel, (2) the supplier proves that the 
United States established, or approved, reasonably precise specifications 
for the allegedly defective military equipment, (3) the equipment con- 
formed to those specifications, and (4) the supplier warned the United 
States about patent errors in the [G]overnment’s specifications or about 
dangers involved in the use of the equipment that were known to the 
supplier but not to the United States.© 


The court distinguished the holding in Merritt, Chapman, Scott Corp. on the 
basis that that case had properly precluded the GCD when minimal or very 
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general requirements were set forth by the Government compared to the 
detailed specifications approved in the present case. 

A sharp dissent faulted the majority for glossing over what the same circuit 
had held to be an “elementary” requirement of the defense in Merritt, 
Chapman, Scott Corp.” The dissent opined the majority’s formulation of the 
GCD provided immunity for any contractor which submits designs to the 
military and secures approval of them. The dissent found the defendant should 
be responsible for its own action and design decisions despite the Govern- 
ment’s approval, citing earlier cases involving the design of complex weapons 
systems (B-52 bomber), including one from the Ninth Circuit, which held 
“inspection and approval do not constitute direction or compulsion.”” 

Notwithstanding the holding in McKay, the trend is clear that in order to 
successfully assert the GCD, the manufacturer must show some factor which 
required it to act as it did. In Johnston,® the court rejected the defendant’s 
GCD specifically finding the defendants had not been compelled to make the 
aircraft instruments which allegedly caused the injury. In Hammond v. North 
American Asbestos Corp.,” in which the GCD did not successfully shield the 
cefendant, the Supreme Court of Illinois noted the Government’s specifications 
had not precluded the inclusion of warnings on bags of asbestos, implying that 
a requirement not to have the warning may have shielded the defendant. 

Without some factor compelling the contractor to manufacture the goods 
strictly in accordance with the Government’s design, there seems little 
underlying basis upon which to allow the GCD. If the contractor has discretion 
in the design of the product, it follows that the contractor is not following the 
direction of the Government’s agents and should not share their immunity. On 
the other hand, a manufacturer should not be put in the untenable and 
unrealistic position of entering into a Government contract on a take-it-or- 
leave-it basis. To do so would shield it from liability, but would preclude a 
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cooperative give-and-take from which a better, safer product might emerge. To 
allow the defense, there should be a period of contract negotiation or 
development during which the manufacturer can apply its expertise to the 
development of the military equipment without fear that it will be held liable 
for its input. However, there should be a point at which the decision to “fix” 
the design specifications is assigned to the Government which should then take 
responsibility for choosing the ultimate design and mandating production in 
accordance with it. As noted, sometimes cases will arise in which the 
manufacturer will make a product which does not incorporate all known safety 
features, but that decision should be made at the insistence of the Government 
and not left to the discretion of the manufacturer wishing to be shielded from 
liability. 

Many courts have found design and production during wartime is a 
sufficient circumstance to show compulsion. This precedent should be 
restricted. The temporal circumstance of design “in time of war’ does not in 
itself constitute sufficient “compulsion.” Military equipment is developed over 
a period of years and not within a setting which would preclude assessment of 
safety hazards. For example, it is hard to imagine that today the design of a 
dough mixer such as in Casabianca” would constitute such a critical part of a 
war effort that it could not be assessed for safety hazards to users before 
production. If design and production are mandated by the Government during 
wartime or pursuant to the authority of the Defense Production Act,” that fact 
should be documented and responsibility assigned to the Government, thereby 
relieving an otherwise innocent manufacturer of liability. Under those 
circumstances, the Government would have compelled the production, which is 
the founda: :on of the defense. 


F. Manufacturer’s Knowledge of the Defect 


In Agent Orange, the court introduced a new element of the GCD; that the 
Government knew as much or more than the defendant about the hazards 
accompanying the use of the product.” The court discussed the fact that the 
Government should be made aware of potential deficiencies in the product 
known by the manufacturer so the Government could factor that knowledge 
into its decision to use the product. The court wrote “if the defendant had 
knowledge of defects which it failed to share with the [G]overnment the 
[G]overnment contract defense should not be available to it.”’? This element 
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restricts the value of the holding in Casabianca wherein the manufacturer knew 
of the defects but was allowed to successfully assert the defense, apparently 
because the court found the “wartime” element compelling. 

This element of knowledge has been discussed and followed in many of the 
product liability cases decided after Agent Orange, and clearly will be an 
element necessary for successful application of the GCD. Specifically, if the 
contractor knew of a defect or hazard but did not so advise the Government, 
the GCD will not be available. This requirement is in line with the public 
policy considerations of risk avoidance and is a logical extension of the strict 
liability doctrines. 

However, whether the GCD will be available if the defect should have been 
known to the defendant manufacturer but, in fact, was not known, is still an 
unresolved question. The court in McKay formulated its fourth element as the 
“supplier warned the United States about patent errors in the [G]overnment 
specifications or about dangers involved in the use of the equipment that were 
known to the supplier but not to the United States.”’* A case has not been 
found which restricts the GCD in a situation where the manufacturer should 
have known of potential defects. Given the ever broadening scope of strict 
liability, it is only a matter of time before a case arises in which such a 
requirement is tested. 

In that situation, the Government contractor should be held liable. The 
manufacturer of military equipment is in the best position to determine the 
hazards associated with the equipment. If a contractor who should have known 
of a hazard in a product is allowed to assert the defense, there is an incentive 
for the contractor to exercise less care. Such a policy would pass to the 
innocent users of the equipment the full burden of harm associated with the 
manufacturer’s failure to take proper measures to ensure either the safest 
equipment possible, or the widest basis of knowledge upon which the 
Government could decide to utilize the equipment, risks notwithstanding. The 
Government’s own rigorous testing and acceptance trials should not serve as a 
substitute for the manufacturer’s utmost diligence in ferreting out those 
dangers which could reasonably be ascertained. 


G. Application of Federal or State Law 


There is a split of authority over whether Federal or state law should apply 
in the type of case in which the GCD is raised. Citing essentially “Federal 





four of them there was no triable issue of fact concerning knowledge and that each of the 
four was entitled to a judgment dismissing all complaints on the ground the GCD shielded 
them from liability. The court found, as to the other three defendants, issues of fact of 
relative knowledge remained. In Re Agent Orange Product Liability Litigation, 565 F.Supp. 
1263 (E.D.N.Y. 1983). 

74. McKay, 704 F.2d at 451. (emphasis added). 
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interests,” several courts’> have determined that Federal law should control. 
Typical is the language of McLaughlin v. Sikorsky Aircraft,”° which involved 
the crash of a Navy helicopter: 


A substantial [FJederal interest is at stake in this lawsuit . . . although 
tort claims are traditionally matters for state law, regulation of [FJederal 
weapons and equipment manufactured by [G]overnment contractors for 
[Flederal military personnel should not be left to the states. “Application 
of varying state laws would burden [F]ederal interests by creating 
uncertainty as to the rights of both veterans and war contractors. It would 
also be unfair in that essentially similar claims, involving identica: 
situations in all relevant respects, would be treated differently under 
different state laws.””’ 


Interestingly, the McLaughlin court misread the Second Circuit opinion in 
Agent Orange which overturned the district court’s ruling that the Agent 
Orange cases should be determined on the basis of Federal common law. The 
court stated that since the litigation was between private parties and no 
substantial rights and duties of the Government hinge on its outcome, there is 
no Federal interest in uniformity for its own sake. The court rejected the 
district court’s conclusion that there was an identifiable Federal policy at stake 
that warrants the creation of Federal common law rules.” 

Other courts have specifically determined state law should control.” Brown 
». Caterpillar Tractor Co.™ involved an action for injuries sustained when a tree 
fell over the blade of a National Guard bulldozer in which the plaintiff was 
riding. The plaintiff sued under Pennsylvania law on the basis of negligence, 
strict liability and breach of warranty, claiming a protective structure should 
have been installed on the bulldozer. The court found that in no products 
liability case involving the GCD had Federal law displaced state law, and that 
the courts of appeal in three circuits had explicitly held state law governs such 
suits. That court also found significant the fact the Supreme Court had been 





75. In Re Agent Orange, 506 F.Supp. 762 (E.D.N.Y. 1980); McKay v. Rockwell International 
Corp., 704 F.2d 444 (9th Cir. 1983); Hammond v. North American Asbestos Corp., 97 Ill. 
2d 195, 454 N.E. 2d 210 (1983); In Re Related Asbestos Cases. 543 F.Supp. 1142 (N.D. 
Cal. 1982). 

76. 148 Cal. App. 3d 203, 195 Cal. Rptr. 764 (1983). 

77. Id. at 768, citing In re Agent Orange Product Liability Litigation, 506 F. Supp. 737, reh’g 
granted, 506 F. Supp. 748 (E.D.N.Y. 1979), rev'd on other grounds, 635 F. 2d 987 (2d. Cir. 
1980). 

78. McLaughlin, 635 F.2d at 993. 

79. Jenkins v. Whittaker, 551 F.Supp. 110 (D. Hawaii 1982); In re Maine Asbestos Litigation, 
(no number), (D. Me. Nov. 22, 1983); Foster v. Day & Zimmerman, 502 F.2d 14 (8th Cir. 
1974); Johnston v. United States, 568 F.Supp. 351 (D.Kan. 1983); Brown v. Caterpillar 
Tractor Co., 696 F.2d 252 (3rd Cir. 1982). 
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aware of the problem as raised in Agent Orange and denied certorari in the 
case: 


Although not of precedential effect, the Supreme Court’s denial of certorari 
in the Agent Orange litigation merits some consideration. Before passing 
upon the certiorari petition, the Court invited the Solicitor General to file 
a brief expressing the views of the United States on the choice-of-law 
question. . . . the Solicitor General argued against application of Federal 
law: “In the judgment of those charged with administering the nation’s 
military and veterans’ affairs, the [FJederal interests involved here are not 
sufficiently unique and pressing to warrant the conclusion that ‘there 
exists a significant conflict between some [F]ederal policy or interest and 
the use of state law.’ About one month later, the Court denied the petition 
for writ of certorari.*! 


This issue has not been definitely resolved. One commentator argues the 
current choice of law approach to suits brought by servicemen against 
manufacturers of military equipment should be replaced by judicially created 
Federal common law. It is reasoned that to apply the state substantive laws and 
choice of law rules guarantees a lack of uniformity. This diversity will frustrate 
any [G]overnment policy to provide equal compensation for victims injured 
under identical circumstances, and increase costs since contractors will pass on 
higher insurance premiums based on the “worst state” scenario.” 

The Brown court ‘noted that although a substantial number of suits have 
been brought by servicemen against military suppliers, in no case has Federal 
law displaced state law. Given the number of cases which have recognized the 
application of state law and the Supreme Court’s lack of statement to the 
contrary, it seems the trend is and will continue to be that state law is 
applicable. 


Ill. RATIONALES UNDERLYING THE DEFENSE 


In the previous section, the parameters of the GCD were examined to 
determine the circumstances in which the defense would apply. This section 
will examine the rationales underlying the application of the defense. 


A. Shared Governmental Immunity 


Yearsley v. W. A. Ross Construction Co.* is the only case in which the 
Supreme Court recognized a form of immunity for Federal contractors. In that 
case, the Court held the contractor was not liable on plaintiff's claim for 
compensation because the defendant had been in the position of an agent or 





81. Id. at 255 n.6 (citations omitted). 

82. See S. Stabile, Tort Remedies for Servicemen Injured by Military Equipment: A case for Federal 
Common Law, 55 N.Y.U. L. REv. 601 (1980). 

83. 309 U.S. 18 (1940). 
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officer of the Government. Although it did not use the term ixamunity, it 
appears the Court was alluding to principles of immunity applied to persons 
who are sued in their individual capacity as agents or officers of the 
Government. Thus, the contractor was found to “share” the Government’s 
immunity. 

This rationale for applying the defense has continued vitality. In Brown,™ 
the court of appeals cited a Pennsylvania Supreme Court decision which stated 
“if the contractor, in privity with the state or its instrumentality, performs 
contract work which the state is privileged to have done, the privilege operates 
to relieve the contractor from liability to third persons except for neyligence 
and willful tort in the performance of the work.”® 

This rationale is valid if the contractor is in fact compelled to perform the 
contract strictly in accordance with the Government’s specifications. Absent 
that factor, the rationale makes no sense. The unique feature of the GCD is the 
contractor is doing the Government’s bidding versus merely supplying the 
Government with a product. In the latter situation, if the product complies with 
the Government’s specifications, but the defendant was not compelled to make 
the product in accordance with those specifications, the manufacturer could 
assert the contract specification defense, but should be unable to assert the 
GCD since it was acting primarily for its own benefit rather than that of the 
Government. 

In addition, the manufacturer should be able to share the Government’s 
immunity only if it shared all of its knowledge concerning defects and safety 
hazards so the Government could make an informed decision to use the 
product. Discretion concerning safety features left to the manufacturer will 
prevent a sharing of the sovereign’s immunity. It is only if the manufacturer is 
precluded from exercising such discretion that the sovereign’s immunity can/ 
should be shared. 


B. Subversion of the Feres-Stencel Aero Doctrine 


Another reason cited for allowing the GCD is that to do otherwise would 
subvert the doctrine of Feres-Stencel Aero® which prevents the United States 
from being held directly or indirectly liable to servicemen injured by defective 
products. The reasoning, as stated in McKay,” is essentially that if the defense 
is not allowed, the contractor would pass_the cost of accidents to the 
Government through cost overrun provisions, higher contract prices reflecting 
liability insurance premiums, or through higher prices in later equipment 





84. 696 F.2d 252 (3rd Cir. 1982) (suit brought for defective design of a bulldozer). 

85. Id. at 259. 

86. Feres v. United States, 340 U.S. 135 (1950); Stencel Aero Engineering Corp. v. United 
States, 431 U.S. 666 (1977). 

87. 704 F.2d at 444 (9th Cir. 1983). 
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sales. In that manner, the Government would be “held liable” for the injuries 
to service personnel. 

The McKay court stated the reasons for applying the GCD parallel those 
supporting the Feres-Stencel Aero doctrine: 


1. Holding the supplier liable without regard to the extent of Government 
involvement in fixing the product’s design would. subvert Feres-Stencel 
Aero since military suppliers would pass the cost of accidents off to the 
United States. 

2. To hold military suppliers liable for defective designs where the 
United States set or approved the design specifications would thrust 
the judiciary into the making of military decisions. 

3. The supplier is frequently unable to negotiate with the Government to 
eliminate risks since the defense effort often pushes technology toward 
its limit. 

4. The GCD provides incentives for suppliers to work closely with the 
Government in the development of equipment. 


The majority concluded that to narrow the rule to allow the imposition of 
liability on contractors aids members of the Armed Forces and their 
dependents, but “imposes indirectly burdens on taxpayers and/or inflation 
bearers which the Feres-Stencel Aero doctrine precludes.” It follows that the 
scope of the GCD should be drawn more broadly in cases involving military 
personnel. 

The dissent in McKay finds the reliance on Feres-Stencil Aero misplaced 
because those cases are concerned with governmental, not contractor, liability. 
The dissent contended the McKay claims lay outside the Feres-Stencel Aero 
doctrine, similar to the situation in Agent Orange wherein the court stated: 
“[T]o the extent that the plaintiffs’ complaints seek recovery against the 
defendant chemical companies of course, the Feres doctrine has no applica- 
tion.” The dissent also noted that the Supreme Court in Stencel Aero 
impliediy recognized that a cause of action against a military contractor is 





88. Id. at 449-51. 

89. Id. at 451. 

90. Agent Orange, 506 F.Supp. at 772. 

91. The minority stated: “More significant than the doctrine’s failure to preclude Rockwell’s 
liability, however, is the Stencel opinion’s implied recognition that a cause of action against a 
military contractor is proper. The court states in footnote 8 that prohibiting indemnification 
of Stencel is not unfair because it ‘no doubt had sufficient notice so as to take this risk (i.e., 
being held liable without indemnification by the Government) into account in negotiating its 
contract for the emergency eject system at issue here’ (citation omitted). This statement 
implies (1) the court was aware of Stencel’s liability for the ejection seat and declined to 
restrict or preclude it, (footnote omitted) and (2) the court recognized that contractors like 
Stencel are aware of their possible liability in this context and have already set their bid 
prices to reflect this risk. Here, too, the court declines to restrict or preclude this practice. 
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The court in Johnston” found Feres immunity was inapplicable because the 
injured individuals were not servicemembers and the failure to establish that 
the United States would be able to invoke the discretionary function exception 
under the Federal Tort Claims Act (FTCA),” and also because of the 
“erroneous supposition” that the fundamental purpose of Feres and the 
discretionary function immunities is to save the Government money.™ 

The Court of Appeals for the Third Circuit also rejected the Feres-Stencel 
Aero doctrine in Brown noting the “underpinnings of Feres-Stencel Aero do not 
justify the application of Federal law in this case.”°° The court stated: 


Although it may not make sense to permit the fortuity of the situs of the 
alleged misfeasance to affect the Government’s liability, the same cannot 
be said of the liability of a government contractor to a serviceman. 
Manufacturers who market their products throughout the nation regularly 
face the possibility that they will be subjected to different standards of 
liability in different jurisdictions. Second, a suit by a serviceman against a 
government contractor presents no danger of circumventing the limitations 
on governmental liability contained in the Veterans’ Benefits Act. Third, 
because such suits generally do not necessitate the second-guessing of 
military decisions envisioned in Feres and Stencel Aero, they do not pose 
the same threat to military discipline as do suits against the Government.” 


The better reading of the Feres-Stencel Aero doctrine is that it does not 
provide a sufficient rationale for the application of the GCD. To allow the GCD 
on that ground goes beyond the intent of the doctrine which was to preclude 
service personnel from recovery against the Government, not to preclude 
service personnel from recovery against the manufacturer of a defective 
product supplied to the Government. 

Feres-Stencel Aero is applicable only in cases involving service personnel and 
their dependents. The arguments for its underlying basis as supporting the 
application of the GCD have no effect in cases in which the injured victim is 
not in the service. To maintain this double standard in cases involving 
defective products manufactured strictly for the Government is not ccnsistent 
with the basic reason for allowing the defense, i.e. the sharing of the 
Government’s immunity. 





Consequently, limiting the risk which supports this added cost, as the majority has done, 
merely results in a windfall to suppliers like Rockwell. . . .” 
McKay, 704 F.2d at 457. 

92. 568 F.Supp. 351 (D. Kan. 1983) (GCD disallowed in suit against manufacturers of aircraft 
instruments). 

93. 28 U.S.C. § 2680 (1983). 

94. Johnston, 568 F. Supp. at 358. 

95. ‘Brown, 696 F.2d at 254. 

96. Id. at 254-55. 
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C. Increased Costs to the Government 


A third rationale expressed for allowing the GCD is that failure to do so 
would increase the cost of goods to the Government. The reasoning is if a 
contractor knows that it may not be shielded from liability on a claim made 
because of a product manufactured pursuant to the Government’s specifica- 
tions, it will charge a higher price to cover those potential costs. Such a 
situation would be exacerbated in wartime when Government funds are more 
strained. 

This justification for the GCD does not withstand scrutiny. First, it is noted 
that the GCD does not insulate a manufacturer from liability for defects in 
manufacture, so that its potential liability costs in that regard are already 
factored into the contract price. The court in Johnston posed the question: “On 
what principled ground, then, could it be justified that the cost of manufactur- 
ing defects will be passed along through higher contract prices to the 
Government, to all of us who are taxpayers, while the design defect ‘tax’ will 
fall only on a few unfortunate, innocent, randomly selected victims?””’ 

Second, as the dissent noted in McKay, if the manufacturers are liable for 
design defect, that factor will be reflected in the overall costs of doing business 
and passed on to the customer. Some firms have better safety records and 
hence lower insurance costs than others, and should therefore be in a better 
competitive position. In addition, while it is inevitable some increased costs 
might be incurred by the Government in the form of insurance premiums 
passed through the contracts, the free market system ensures that cost transfer 
will be minimized. Those with better safety records will produce safer designs 
and hence incur lower liability costs.” 

Finally, following a Calabresi analysis, the cost of the risk is best borne by 
the party in the best position to avoid it. Even though initial contract costs 
might be higher, the fact that the defense might not be available would be an 
incentive to produce safer goods. This should result in fewer injuries which, in 
the long run, would save the Government money since it must bear some of the 
costs of injury in any case, e.g. loss of service of trained personnel. 

Opponents may raise a counter-argument to the effect that in some situations 
there are only a few specialized government contractors, so that the rules of the 
free marketplace do not operate effectively. That situation is already addressed 
to some extent in legislation which allows Federal agencies to indemnify 
contractors for liability where the situation so warrants.” 





97. 568 F.Supp. at 357. 

98. McKay, 704 F.2d at 457-58. 

99. Congress has evaluated the issue of Government contracior indemnification and provided 
some relief. In 10 U.S.C. § 2354 (1982), indemnification is provided defense contractors 
against unusually hazardous risks under research and development contracts. 
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D. Second-guessing Military Decisions 


A fourth rationale for justifying the GCD is that to do otherwise would put 
the judiciary into the position of making military decisions. The McKay court 
stated that “‘trials on design defects where [G]overnment specifications are at 
issue would ‘involve second-guessing military orders and would often require 
members of the Armed Services to testify in court as to each other’s decisions 
and actions.’ ”!” 

This rationale also does not withstand scrutiny. The fact that the 
responsibility for the design of the product is already being raised calls into 
question the actions of members of the military on the factors of knowledge 
and compulsion, i.e. responsibility for the design decision. Given the lengthy 
delay from the time of the design to the time of the accident, which may be 
many years, any effect on discipline would be nonexistent. There may be a 
situation in which a decision was made by the military to forego a “safer” 
design, but evidence of that question is already admissible." In those 
situations, the Government and its agents are immune under the discretionary 
function exception of the FTCA and/or Feres doctrine. 

The court offered no supporting statements concerning the effect on national 
security. There are judicial safeguards to protect national security in 
appropriate cases. If the matter is too sensitive to be litigated even with those 
safeguards, it is probable that the product is “at the edge of technological 
development” and the manufacturer would not be liable anyway because the 
defects were not known, or if known, such “defects” were compelled by the 
military in the interests of national defense. 

On the other hand, if the product is a simple adaptation or copy of one 
already sold in private commerce, as the bulldozer in Brown ' or aircraft 
instruments in Johnston,’ the rationale loses all of its force. 


E. Fundamental Fairness 


A fifth rationale to uphold the defense is that it is simply inequitable to hold 
the contractor liable for a product which it was compelled to produce for the 
Government by the Government. It would be unfair to subject an “innocent” 
manufacturer to blame which more properly lies elsewhere. 

The McKay court stated that frequently the United States is required by the 
exigencies of defense efforts to push technology toward its limits and incur 
risks beyond those which would be acceptable in ordinary consumer goods. In 
those cases a supplier is unable to negotiate with the Government to eliminate 





100. 704 F.2d at 449 (citation omitted). 

101. Sanner v. Ford, 144 NJ. Super. 1, 364 A.2d 43 (1976), aff'd, 154 NJ. Super 407, 381 
A.2d 805 (1977), cert. denied, 75 NJ. 616, 384 A.2d 846 (1978). 
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those risks and should be able to rely upon the notion of fundamental fairness 
as articulated by the court in Agent Orange: 


Where . . . manufacturers claim to have been compelled by [Federal law 
to produce a weapon of war without ability to negotiate specifications, 
contract prices or terms, the potential for unfairly imposing liability 
becomes great. Without the GCD a manufacturer capable of producing 
military goods for [G]overnment use would face the untenable position of 
choosing between severe penalties for failing to supply products necessary 
to conduct a war, and producing what the [G]overnment requires but at a 
contract price that makes no provision for the need to insure against 
potential liability for design flaws in the [GJovernment’s plans.” 


To allow blame to be placed upon the manufacturer would serve no useful 
deterrent purpose which presumably is one of the goals of the present system 
of liability. That, of course, raises the question of innocence of the 
manufacturer, and how much it knew about the hazards associated with the use 
of the product but failed to share with the Government. To allow the defense in 
that situation would be contrary to public policy. 


IV. CONGRESSIONAL ACTION 


Who, if anyone, should pay when the “innocent victim” suffers injury as a 
result of a product manufactured strictly in accordance with a defective design 
provided or approved by the Government? Congress has provided some 
compensation for injured parties who are in the military'® or in Government 
service.’ A victim having status in neither of those categories would have no 
source of compensation, other than a private bill in Congress, except in certain 
specific situations.'” 

This issue has received renewed congressional attention’ as a result of the 
Stencel Aero case.!” In that case, Stencel sought indemnification from the 
United States for damages it had paid to a serviceman injured as a result of a 
design defect in an aircraft ejection system. Stencel had brought the defect to 
the attention of the Air Force, and had recommended changes. The Air Force 
did not allow Stencel to incorporate the recommended safety changes. For 





104. Agent Orange, 506 F. Supp. at 794. 

105. 38 U.S.C. §§ 310-1000 (1982). 

106. 5 U.S.C. §§ 8101-8193 (1982). 

107. See 10 U.S.C. § 2354 (1982). 

108. See, Government Contractors Product Liability Act: Hearings on H.R. 5351 Before the 
Subcomm. on Administrative Law and Governmental Relations of the House Comm. on the 
Judiciary, 96th Cong., 2d Sess. 56 (1980); Indemnification of Government Contractors: 
Hearings Before the Subcomm. on Agency Administration of the Senate Comm. on the Judiciary, 
97th Cong., 2d Sess. 145 (1982); Indemnification of Gove tC tors: Hearings Before 
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some reason, Stencel did not assert the GCD in the underlying case and sought 
indemnity from the Government. 

The Supreme Court denied indemnification, on the ground that the right of a 
third party to recover in an indemnity action against the United States must be 
held limited by the rationale of Feres where the injured party is a serviceman. 
The plight of the government contractor as a result of the holding in Stencel 
Aero is exemplified by the case of Henry v. Textron Inc.'"° There the Court of 
Appeals for the Fourth Circuit affirmed the lower court’s denial of Bell 
Helicopter’s attempt to implead the Federal Government in a case arising from 
the deaths of two Virginia National Guard pilots in a helicopter crash. 
Acknowledging that the United States Government, the Commonwealth of 
Virginia and the Virginia National Guard were more responsible for the crash 
than Bell, the court said: 


Bell Textron is placed in a very difficult position by the expanding 
doctrines of product liability and the relatively inflexible doctrine of 
sovereign immunity . . . but, unfortunately for it, the law is clearly 
against it. The recent decision in Stencel Aero . . . clearly forecloses Bell 
Textron’s claim under the Federal Tort Claims Act against the United 
States." 


Cases such as Textron and Stencel Aero, the peculiar circumstances under 
which some Government contractors operate, the risks they undertake, and the 
looming potential of catastrophic losses''? which could literally wipe out the 
assets of even the largest corporation, have brought into focus the conjunction 
of three competing areas of the law: sovereign immunity, strict liability, and 
the Government contract defense. Some congressional action is needed in this 
area lest an innocent victim or an innocent contractor be caught in the middle. 

As a result of cases such as Stencel Aero and Textron, bills have been 
introduced into Congress to provide indemnity for suppliers of products to the 
Government in some situations.’ * 

The Office of Federal Procurement Policy Interagency Task Force on 
Indemnification issued a report in June 1982 which concluded: 
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112. For a discussion of this problem, see P. Dembling, Catastrophic Accidents: Indemnification of 
Contractors against Third Party Liability, 10 J. Space L. 1, (1982). 

113. See, e.g., Government Contractors Product Liability Act: Hearings on H.R. 5351 Before the 
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1. There is reasonable justification to amend Executive Order 10,789!!* 
to authorize all executive agencies who may exercise functions in 
connection with national defense to agree to indemnify contractors 
against third party liability claims under the authority of Public Law 
85-804. 

2. Executive Order 10789 should be amended to permit an eligible 
agency to agree to indemnify a contractor if a particular contract gives 
rise to the possibility of “catastrophic losses.” 

3. The head of an executive agency has the authority to broadly construe 
the clause in paragraph 1 of Executive Order 10,789 which authorizes 
the agency to agree to indemnify a contractor whenever in his 
judgment “the national defense will be facilitated thereby.” 

4. There is no convincing justification to provide through legislation for 
the indemnification of all Government contractors, although some 
some members felt that legislation should be drafted to reverse a the 
precedent of Stencel Aero. Further in-depth study is needed on this 
issue.'! 


Unless Congress acts to provide relief to manufacturers, the GCD should be 
retained in those situations where the contractor is compelled to provide a 
product in accordance with Government mandated specifications as circum- 
scribed herein. The Government’s decision to contract is discretionary and 
must remain unencumbered, especially in the area of national security, 
notwithstanding otherwise valid concerns for user safety. The Government 
must retain flexibility, but innocent manufacturers must be protected when 
carrying out the will of the sovereign. At the same time, the injured victim 
should not be compelled to bear the loss uncompensated. 

The best accommodation of these competing interests is through strict 
contractor liability in those situations wherein the contractor is in the best 
position to reflect the true costs of liability and take action to avoid them. If the 
contractor is precluded from avoiding a known risk because of a Government 
decision which subordinates safety features to other considerations, legislation 
should be enacted to either provide direct reimbursement to the injured 





114. Exec. Order No. 10,789, 23 Fed. Reg. 8897 (1958), provides in para. 1: “The Department 
of Defense is authorized . . . to enter into contracts . . . without regard to the provisions of 
law relating to the making, performance, amendment or modifications of contracts, 
whenever in the judgment of the Secretary of Defense (or Service Secretaries) the national 
defense will be facilitated thereby.” Para. 21 extends this same authority to other named 
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115. Indemnification of Government Contractors Against Third Party Liability Claims: Hearings 
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S.2631, Product Liability Act, contained in 507 Prod. Liab. Rep. (CCH) 13 (Extra Ed. [Dec. 
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victims'”° or to recognize indirect reimbursement through increased insurance 
costs by legislative abrogation of the GCD and strict product liability in all 
situations. 


V. CONCLUSION 


The GCD has been raised only in cases involving military equipment. It 
appears the defense will not be successful unless the product was manufactured 
specifically for the military; that is, products which have both military and 
civilian application will not be covered by the defense. The GCD will be 
available no matter what the basis of the claim of liability. The defense will not 
be denied if the manufacturer was involved in the design process, as long as it 
can establish the Government was the final arbiter of the design to be followed. 
Defects in the manufacture which are material “in the context of the action” 
will defeat the defense. Although there is some conflict whether state or 
Federal law should apply, it appears the trend is toward the application of state 
tort law. The manufacturer must establish that it shared any knowledge of 
known defects with the Government in order to be shielded from liability. 
However, the manufacturer should be held to a high standard to ascertain 
hazards associated with the product. Finally, to avail itself of the defense, the 
manufacturer is well advised in the course of the design process to fix the point 
at which the Government accepts responsibility for the final design and 
precludes further contractor discretion; thus, “compelling” production in 
accordance with the Government’s specifications. 

The only rationale which sufficiently justifies allowing a manufacturer to 
share the immunity of the Government through the GCD is the situation 
wherein the contractor has been compelled to make the product strictly in 
accordance with the Government’s design. Absent the factor of compulsion, 
there is little to justify the sharing of immunity, although a contractor could 
still avail itself of the contract specification defense in most situations. The 
economic and national security arguments do not withstand scrutiny. The 
arguments concerning military discipline and second-guessing the military are 
insufficient in the face of the incentive to produce the safest product possible. 
The imposition of liability should remain with the party best able to avoid the 
harm. If the manufacturer is not compelled to follow the Government’s 
specifications, liability should rest with the manufacturer. If the Government is 
responsible, then it should bear the costs.!!” 

The problem of indemnification of contractors and compensation for 





116. For example, a bill has been introduced into the present Congress which would establish a 
compensation and death-benefit program for the veterans who suffer injury or disease as a 
result of exposure to Agent Orange. Washington Post, Jan. 31, 1984, at A5, col. 2. 

117. The analysis of MODEL UNIFORM Propuct LIABILITY ACT § 108C (1979) provides, “When 
enacting this provision, a legislature should ensure that its own state government bears 
financial responsibility (either through tort law or through a compensation system) for the 
harm it has caused by directing that the product conform to contract specifications.” There 
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innocent victims will continue to require congressional study and action. One 
solution to the problem is direct reimbursement to innocent parties through 
specific legislative relief. Another solution is legislative abrogation of the GCD 
and adoption of a strict liability scheme which allows manufacturers to pass 
through to the Government the increased insurance costs. 





is no reason why the same provision should not be equally applicable to the Federal 
Government. 
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HANDWRITING EXEMPLARS 


Lieutenant Commander Kenneth A. Krantz, JAGC, 
USN’ 


This note explores the utility of handwriting exemplars as evidence, in 
both investigations and trial proceedings. It examines Federal and state 
constitutional issues, with special consideration given to the possible 
prejudicial effects of using such evidence in the courtroom. setting and the 
development of military evidentiary rules and case law. Techniques 
commonly used to disguise handwriting are also elucidated, along with the 
consequences which commonly flow from detection of the attempted 
disguise. 


I. INTRODUCTION 


Modern forensic science has developed a variety of techniques for 
personal identification. Some of these methods, such as the Bertillon 
anthropometry technique, have been discarded; while others such as 
fingerprinting have become firmly established. Certain new approaches to 
individual identification, such as voice spectrographic identification, remain 
the subject of controversy as evidence of their accuracy is accumulated and 
evaluated. The identification methods noted above are designed to identify a 
specific individual, while others, such as blood typing, are aimed only at 
narrowing the size of the group from which it may be possible to eventually 
identify an individual. Despite these variations in approach and purpose, each 
method is based upon a novel technique, has been devised within the last 
century, and relies on trained experts for its introduction into evidence at trial. 

Handwriting, by contrast, has been recognized for centuries as an identify- 
ing feature of the individual. Since long before the development of modern 
techniques of questioned document examination, lay witnesses have been 
permitted to identify handwriting with which they are familiar. This authority 
is continued today in provisions of both the Federal Rules of Evidence and the 
Military Rules of Evidence regarding authentication by “‘nonexpert opinion as 
to the genuineness of handwriting, based upon familiarity not acquired for 
purposes of the litigation.” In addition, jurors may form their own opinions on 
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properly admitted handwriting evidence; and they may consider not only that 
evidence, but also their own lay opinions based on that evidence. 

In addition to the degree to which lay persons may form and offer an 
opinion, handwriting identification differs from most other forms of personal 
identification in that there is general acceptance of the natural variations 
between samples provided by the same individual. Human blood does not 
change from one type to another, and the friction ridges of the skin do not shift 
position casually; however, handwriting does vary naturally. As one authority 
observes, “genuine writing by the same writer does vary . . . . [t]he arm, hand 
and fingers do not constitute an absolutely accurate reproducing machine, like 
an engraved plate or a printing process, and certain natural divergences are 
inevitable . . .”? The fact of this natural variation is accepted by both the 
general public and the professional questioned-document examiner, and, since 
this variation is accepted as the norm, disguise is a tantalizing possibility to the 
criminal attempting to avoid detection. 


II. DISGUISED WRITING 
A. General Considerations 


Disguised writing may be defined as writing in which the writer seeks to 
hide his own writing personality without attempting to assume that of another, 
as in the case of simulation forgery.° Both differ from simple forgery in which 
the forger writes, in his own natural handwriting, the name or other material to 
be attributed to another. Disguise may be used in the preparation of documents 
involved in the commission of a crime, such as with ransom notes in which 
anonymity is desired. In addition, disguise may be encountered when a suspect 
prepares handwriting exemplars on the request of law enforcement personnel 
investigating a crime which has already been committed and which involves a 
questioned document. The means of disguise which might be employed in the 
preparation of anonymous documents include, first, a pretense of illiteracy or 
lower educational level than the writer possesses and, second, the use of 
printing rather than cursive writing. 

In determining whether an inartfull; drafted anonymous letter riddled with 
grammatical errors is actually the oul of a semiliterate or is the disguised 
writing of an educated writer, the examiner should look to the document as a 
whole and not merely to obvious errors in spelling, syntax and the like. As 
Osborn notes: 


One of the common indications of illiteracy as shown by writing is the 
faulty arrangement of words, lines, paragraphs, and pages, proving 
general unfamiliarity with the whole writing process. Illiteracy is also 
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shown by materials used and even by the manner of folding the 
document. .. . 

In simulating illiterate writing an educated person may however include 
glaring errors in spelling and use uncouth, ungrammatical expressions, 
but use words not known to the illiterate and forget to disguise the 
arrangement, paragraphing and punctuation . . . .* 


Printing may similarly be identified, provided there are sufficient specimens 
of the subject’s printing available for examination.° Since most people write 
more in connected script than in handprinting, sufficient exemplars may not be 
available unless they are obtained on request from the subject. Correspon- 
dence, business records and the like are more likely to yield exemplars of 
cursive writing than of printing. 

A number of methods of disguise may be used either in the would-be 
anonymous document or later when a suspect is requested to provide 
exemplars (although not, presumably, at both stages in the same case by a 
reasonably prudent criminal). Perhaps the most obvious method of attempted 
handwriting disguise is conscious change of the pictorial appearance of each 
character as it is formed. This form of disguise requires that the writer have a 
thorough and conscious knowledge of the individual characteristics of his own 
writing, possession of which is exceedingly rare but not inconceivable in any 
given case. Further, the writer must eliminate those individual characteristics 
in the disguised writing, which is difficult because of the strength of 
handwriting habits. 

As Ordway Hilton observes: 


Disguised writing . . . usually contains evidence of a conflict , the struggle 
between persistent, natural habits and the effort to suppress them. 
Consequently, it is less skillfully executed than the usual writing of the 
individual. Irregularities and inconsistencies tend to appear. Hesitation, 
variations in slant, odd and at times grotesque letter forms, patched up 
portions, and slowly drawn strokes are typical. The prominent features, 
such as capital letters and slant, generally undergo the most marked 
change, while the smaller, less prominent, though equally important 
identifying factors retain their usual character.° 


Thus, as with feigning illiteracy, the writer attempting disguise is more 
likely to amend the obvious features while neglecting to disguise the less 
obtrusive features. Similarly, it has been stated that intentional distortion is 
less common in numerals than in either cursive or printed letters, presumably 
because most writers assume that most people make numerals in the same way, 
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and writers attempting disguise therefore devote less attention to numerals.’ 
One study by Alford, however, challenges this view. In a study of 135 writers 
who provided normal and disguised exemplars of the same text, 70 percent of 
the disguised writing contained some changed number forms.® 


B. Change of Slant 


Change of slant is generally regarded as the most common form of disguise 
in handwriting.” In the Alford study cited above, thirty-seven percent of the 
writers attempted to change slant in their disguised samples, although few were 
able to maintain the change throughout the sample.’° By comparison, thirty- 
seven percent altered their approach strokes, generally in some or all of the 
letters “‘t’”, “i”, “b” and “h”; eighty percent altered the form of one or more 
capital letters (although most lapsed into their natural manner in forming the 
letters); and approximately fifty percent altered the form of the upper or lower 
extensions on letters such as “‘y” and “p”.'! These forms of disguise, like the 
change in numerals noted above, are confined to one or to a few characters, 
and to different characters for different writers. Of the forms of disguise that 
may be said to be pervasive throughout a document, change in slant was found 
to be the most prevalent, closely followed by changes in the size (thirty-five 
percent) and angularity (thirty-two percent) of writing. This holds true unless, 
of course, the writer lapses into his natural writing style, as frequently happens 
in long passages. Other much less common forms of disguise included use of 
the unaccustomed hand (six percent), handprinting (four percent), and changes 
in arrangement of the material (two percent). None of the samples involved 
material alteration of spacing or misspelling.’ 

Alford notes that the samples, having come from law-abiding citizens 
responding to a survey, may not fully reflect the methods employed by 
criminals intent on creating anonymous writings to evade criminal liability. 
However, the general observation of other authorities is that disguise is usually 
found in obvious features such as capital letters, size, and writing slant, while 
less noticeable features such as arrangement, spacing, and lower case letters 
tend to reflect the natural writing style.’® 

In a later study aimed specifically at slant, one hundred subjects provided 
samples of the same paragraph in their normal handwriting but with the slant 
changed. In normal writing, eighty-three percent showed a forehand or right- 
leaning, slant; twelve percent wrote vertically; and five percent exhibited a 
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backhand slant.'* In preparing the changed slant paragraph, the writers tended 
to move in the opposite direction of their natural slant. More than ninety 
percent of the forehand slanting writers moved their slant to a more vertical or 
backhand direction, while nearly seventy-five percent of the vertical and 
backhand slanting writers, considered as a group, moved their slant to the 
right in the disguised writing.'® Although the subjects were requested to alter 
their handwriting only by changing the slant, a number of other variations 
were noticed. Two variations included, first, changes in the formations of the 
staff of the lower case letters ‘‘t” and “d” and, second, style changes in capital 
letters, of which the most common were the letters “‘Z” and “S”, with changes 
in seven and eleven percent, respectively. Pen pressure was increased in 
eighty-two percent and decreased in seven percent of the altered writings. 
Space usage decreased in approximately fifty percent of the samples and 
increased in ten percent of them. Those using more space generally altered 
their slant to the right and those using less space generally altered their slant 
to the left.!° 


C. Opposite-Hand Writing 


Perhaps the most esoteric method of disguising handwriting, at least to the 
general public, is the use of the unaccustomed hand. Since the great majority 
of people write with the right hand, discussions of opposite-hand writing 
frequently include consideration of the characteristics of left-hand writing. The 
detection of such sinistral characteristics may be at issue in cases having 
nothing to do with opposite-hand writing. However, since most natural writing 
is with the right hand, most opposite-hand writing is consequently with the 
left. A natural result is a certain overlap in the studies of left-hand writing and 
in opposite-hand writing. 

While certainty that a document was written with the left hand is elusive, a 
number of traits suggestive of left-handedness have been noted. Among these 
are a right-to-left direction in dotting the letter “i”, in crossing the letter “t”, 
in making punctuation marks, and in left-to-right smudging of material already 
written. The latter is attributable to holding the writing instrument in a 
“hooked” position, with the hand held above the writing line.'’ Backhanded 
slants are often associated with left-handed writings, and deterioration in 
writing quality in lengthy texts may result from fatigue caused by poor writing 
position."® Writers using the unaccustomed hand for disguise are obviously 
susceptible to the latter factor, whatever their natural hand. 

One common indicator of opposite-hand writing is the lack of skill and 





14. Regent, Changing Slant: Is It the Only Change?, 24 J. FORENSIC Sci. 216, (1977). 

15. Id. at 216-17. 

16. Id. at 218-19. 

17. CONWAY, supra note 7, at 201-02. 

18. Beacon, Was This Document Written With the Left Hand?, 6 J. FORENSIC Sci. 321, 328-29 
(1961). 


189 








1985 


coordination displayed. Although “[t]here is a small group of penmen who 
write with almost the same ease and skill with either hand,”!” most people 
have a decided preference for one hand or the other. Interestingly, opposite- 
hand writings of left-handed writers show greater similarity to their own 
natural writing than do similar sets of writings prepared by right-handed 
writers, presumably because of the greater opposite-hand skills which left- 
handers develop in a predominantly right-handed society.” 

Even when a document has been identified as having been written with the 
unaccustomed hand, the task remains of identifying the author. For this 
purpose, it is highly desirable to have exemplars from a suspected writer in 
which both hands are used. Even where only samples of writing with the 
dominant hand can be obtained, however, identificaticn may be possible if the 
questioned and specimen writings contain sufficient material. This is so 
because “‘to the extent that muscles and nerves work in concert with the brain, 
the end product is the writer’s graphic record of those images regardless of the 
hand being used to write.””) As with all other forms of disguise, opposite-hand 
writing has its greatest chance of success when the amount of questioned 
writing is very limited. The longer the text, the greater the likelihood that the 
writer will lapse into characteristics of his natural writing. 


D. Preventing Disguise in Exemplars 


When handwriting exemplars are obtained in the course of an investigation, 
it is of obvious importance to prevent disguise or, in the alternative, to discover 
it. It is desirable to obtain specimens of handwriting made in the normal course 
of the subject’s business or personal life to supplement exemplars made at the 
instance of law enforcement authorities. Even an honest writer, when 
requested to submit to the taking of exemplars, has in mind that he is believed 
to be connected to a questioned document in some way. His consciousness will 
be centered on the act of writing in a way that is seldom the case when he is 
writing in informal settings.” Informal exemplars from such sources as 
personal letters and business records can thus augment the usefulness of 
request exemplars. When the subject attempts to disguise his writing in the 
request exemplars, informal exemplars can make the distortion readily 
apparent. 

In preparing request exemplars, Hilton”* recommends a number of 
precautions, some of which are designed specifically to prevent or to detect 
disguises: 


1. The material must be dictated to the writer. 
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2. The dictated text must be carefully selected. 

3. An adequate amount of writing must be included. 

4. Some portion of the dictation should be repeated, preferably three 
times. 

5. Writing instruments and paper should be similar to those used in 
preparing the disputed document. 

6. The dictation should be interrupted at intervals. 

7. Normal writing conditions should be arranged. 


Dictation, as opposed to letting the subject copy from the questioned 
document or from a transcript of it, avoids providing the writer with “clues” as 
to any peculiarities in arrangement, spelling, or punctuation of the questioned 
material. In addition, it permits control of the speed of writing. Since disguise 
generally requires painstaking attention to the writing process, speeding up 
some portion of the dictation makes an attempted disguise more difficult to 
maintain. Interruption of the session for one or more rest periods serves both 
to prevent writing fatigue and to break up the concentration necessary for 
consistent disguise, especially if the completed exemplars are removed from 
the subject’s sight during breaks. Repetition serves a similar function since, 
“[i]t is almost impossible for a writer to write the same matter three times, 
without the previous writing before him, and disguise it in the same way.””* 


III. ADMISSIBILITY 
A. Supreme Court Rulings 


The Supreme Court ruled in Gilbert ». California,” that the taking of 
handwriting exemplars containing no testimonial or communicative matters did 
not violate the fifth amendment privilege against self-incrimination. This 
ruling was based on the premise that handwriting, like the voice or the external 
body view, is an identifying physical characteristic outside the amendment’s 
protection. In addition, the Court ruled that no sixth amendment right was 
violated because the point at which the exemplars were taken, which was prior 
to indictment, was not a critical stage of the criminal proceedings entitling the 
defendant to assistance of counsel. 

Subsequently, in United States v. Mara,” the Court held that an order from a 
grand jury, and later from a Federal district court judge, to produce 
handwriting exemplars violated no legitimate fourth amendment interest. 
Justice Stewart, writing for the Court, stated that, “Handwriting, like speech, is 
repeatedly shown to the public, and there is no more expectation of privacy in 
the physical characteristics of a person’s script than there is in the tone of his 
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voice. 


2927 


B. Military Case Law on Self-Incrimination and Exemplars 


Article 31 of the Uniform Code of Military Justice, hereinafter cited as 
UCMJ,” provides in pertinent part that: 


(a) No person subject to this chapter may compel any person to 
incriminate himself or to answer any question the answer to which may 
tend to incriminate him. 

(b) No person subject to this chapter may interrogate, or request any 
statement from, an accused or a person suspected of an offense without 
first informing him of the nature of the accusation and advising him 
that he does not have to make any statement regarding the offense of 
which he is accused or suspected and that any statement made by him 
may be used as evidence against him in a trial by court-martial. 


The language of Article 31(a) is broader on its face than the prohibition in 
the fifth amendment against a person being “compelled in any criminal case to 
be a witness against himself.” The Court of Military Appeals has ruled that 
Article 31 is wider in the scope of its protection than the fifth amendment and 
has applied it in cases involving handwriting exemplars both before and since 
Gilbert. ; 

The accused in United States v. Rosato”? was tried for willful disobedience of 
an order of his commanding officer to submit samples of his handwriting in the 
course of a criminal investigation. The court ruled that the order violated 
Article 31 and reversed the conviction. In United States v. Minnifield,® the 
court specifically held that a handwriting exemplar was equated to a statement 
for purposes of Article 31. 

After Gilbert, the court reaffirmed Minnifield in United States ¢. White,* 
holding that the warning requirements of Article 31(b) must be complied with 
before an accused can be asked for samples of his handwriting. Gilbert was 
followed by United States v. Penn,* in which, on the facts of the case, the fifth 
amendment applied but Article 31 did not. In Penn, the exemplars were 
requested in the course of a Secret Service investigation which was ruled to be 
sufficiently independent of a military investigation so as not to trigger the 
protections of Article 31. The phrase, “person subject to this chapter” 
contained within Article 31 in reference to the UCMJ, was held to include 
Armed Forces law enforcement personnel whether acting independently or in 
cooperation with civilian agencies. No such involvement by military investiga- 
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tors was found in Penn and, accordingly, the trial judge’s admission of the 
exemplars taken by the Secret Service was upheld on appeal. Penn, however, 
was confined to its rather unusual facts. In the more typical case of an 
investigation by military law enforcement personnel, acting either indepen- 
dently or in cooperation with civilian agencies, the rule of Minnifield and White 
was reaffirmed and Article 31(b) warnings would still be required. 

A change in the court’s construction of Article 31(b) was indicated in United 
States o. Armstrong,** in which the court held that a warning was not required 
when requesting a blood sample from a suspect. However, Judge Cook, in a 
separate concurrence joined by Judge Fletcher, reaffirmed his view that Article 
31(a) prohibited compelling the production of handwriting or voice exemplars. 
A majority of the court thus supported the rule of Rosato. Armstrong was 
followed in United States v. Lloyd, ** in which Chief Judge Everett, joined by 
Judge Fletcher, held that an Article 31(b) warning was not required before 
requesting handwriting exemplars from a suspect. Judge Cook again concurred, 
noting that “[d]isposition of this case does not require reexamination of the 
right of an accused under Article 31(b) . . . to refuse a request to provide 
exemplars of his handwriting.”* 

The court’s opinion in Lloyd eliminated the rule of Minnifield and White 
which required that a suspect be given Article 3l(b) warnings before being 
requested to provide handwriting exemplars. It did not, however, deal with the 
related but distinct question of whether a suspect could be required to give 
such exemplars. The position that he could not be so required had the support 
of two judges in Armstrong and one in Lloyd. 

Rosato was finally overruled in United States v. Harden.*®© Harden, like 
Rosato, involved an order to the accused by his commanding officer to provide 
handwriting exemplars. Without citing Rosato by name, the court ruled that: 


Because a handwriting sample is not a “statement” which triggers the 
warning requirement under Article 31(b) and also is not within the 
purview of Article 31(a), the judge should have admitted in evidence the 
specimens which appellant furnished pursuant to the order of his 
commanding officer.*’ 


This analysis of the issue is reminiscent of the reasoning of such cases as 
Schmerber,*® Gilbert, and Mara, in which the non-testimonial nature of the 
evidence sought from the accused is of primary importance in ruling on its 
admissibility. Judge Cook, while concurring with the court’s disposition of the 
issue, continued “to adhere to my view that, in situations where a statement is 
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solicited from an accused, the protections of Article 31 are broader than those 
afforded by the fifth amendment.” 

The doctrine that Article 31 is broader in its protections than the fifth 
amendment, whatever its effect may be in cases where testimonial evidence has 
been obtained from a suspect, apparently has no cowiinued validity in the area 
of the admissibility of handwriting exemplars. Lloyd and Harden indicate that 
the court will now base its decisions in this area on the constitutional reasoning 
set forth in cases such as Gilbert and Mara rather than on a separate standard 
under Article 31. 

It is implicit in the holding of Harden that a servicemember who violates an 
otherwise lawful order to produce handwriting exemplars may be prosecuted or 
subjected to non-judicial punishment for that violation. Such an order, which 
was held to be illegal in Rosato, would presumably be upheld today. 


C. State Law on Self-Incrimination and Exemplars 


In construing their state constitutions since Gilbert, several state appellate 
courts faced an issue similar to that involved in the Minnifield and Rosato line 
of cases. As with the statutory protections of Article 31 of the UCMJ, state 
constitutional provisions concerning self-incrimination may be drawn in terms 
different from the self-incrimination clause of the fifth amendment. In Olson v. 
State“ and McCrory . State,“' the Texas Court of Criminal Appeals and the 
Mississippi Supreme Court, respectively, were called upon to construe state 
constitutional provisions that an accused “shall not be compelled to give 
evidence against himself.” Both courts held that compelling handwriting 
exemplars from an accused was consistent with each state’s respective self- 
incrimination clause. The Supreme Court of Alaska, by contrast, has construed 
its state constitution as providing broader protection than the United States 
Constitution. Roberts v. State involved a claim of a denial of the right to 
counsel. The court noted that Gilbert was distinguishable on its facts since the 
exemplars in Roberts were taken after both indictment of the accused and 
appointment of his counsel. However, the court did not rely on the factual 
distinction, but ruled that it was not bound in construing the Alaska 
Constitution by United States Supreme Court rulings on corresponding Federal 
constitutional provisions. In ruling that the defendant’s right to counsel under 
the Alaska Constitution had been violated, the court explicitly declined to rule 
on whether compulsion of handwriting exemplars was prohibited by the self- 
incrimination clause of the Alaska Constitution. 

The more frequently cited fifth amendment aspect of Gilbert was at issue in 





39. Harden, 18 M.J. at 83. 

40. 484 S.W.2d 756 (Tex. 1969). 
41. 342 So.2d 897 (Miss. 1977). 
42. 458 P.2d 340 (Alaska 1969). 


194 


























Naval Law Review Vol. 34 


State v. Armistead.” The provision of the Georgia Constitution at issue in 
Armistead stated: “‘No person shall be compelled to give testimony tending in 
any manner to criminate himself.” The court of appeals, while acknowledg- 
ing the point made in Gilbert that handwriting exemplars are not testimonial in 
nature, ruled that the crucial distinction for purposes of the Georgia 
Constitution “is between forcing an accused to do an act against his will and 
requiring an accused to submit to an act.” Since compelling the production of 
a handwriting exemplar is compelling the accused to do an act, the practice was 
held to be unconstitutional in Georgia. 


D. Prejudicial Content of Exemplars 


Even absent infringement of an interest protected by the Federal Bill of 
Rights, by a statute conferring similar protections, or by a state constitutional 
provisiou, the text of an exemplar or the circumstances in which it was taken 
may create a risk of undue prejudice to the accused. Issues of this sort typically 
arise when informal exemplars contain evidence of an accused’s prior criminal 
record which is not otherwise before the court, or when the fact that request 
exemplars were taken during the accused’s incarceration is brought to the 
couvt’s attention. 

Prisoner files, being already in the custody of the Government, are a ready 
source of informal exemplars which are highly useful in determining the 
individual characteristics of handwriting. If these materials are given to the 
jury, of course, they expose the jurors not only to the defendant’s handwriting, 
but also to the fact of his imprisonment. United States v. Grammer“ offers an 
example of how such exemplars may be legally used. The Government’s 
questioned-document examiner testified out of the presence of the jury that 
examination of the documents from the accused’s prison file was necessary to 
his determination that the accused had written the forged endorsement in the 
case at bar. The documents themselves were authenticated by a custodian from 
the prison. The prosecution did not discuss the accused’s prior record or refer 
to the prison file except as was necessary to indicate that the specimens from 
the file were made by the accused. The trial court ruled that the probative 
value of the exemplars far outweighed their potential prejudicial effect, and 
this ruling was upheld on appeal. 

The admission of prison and jail records, and notes written to jailers as 
handwriting exemplars, has also been upheld in United States v. Hamann,“ 
State v. Boyington, and Francis v. Commonwealth.” A variation on this issue 
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was raised in People v. Reddock,™ in which a letter the defendant had written, 
while incarcerated, to Jerry Rubin was admitted into evidence as a handwriting 
- exemplar. The objection raised by the accused was not that the exemplar 
disclosed the fact of his imprisonment, but rather that it linked him to a known 
and, at the time, notorious political activist. The appellate court noted that the 
prosecution offered the letter for a limited purpose and the trial judge, sitting 
as trier of fact, stated that he had not and would not read the letter. No error 
was found in the admission of the exemplar in this instance. 

In Abernathy v. United States,” a police officer was permitted to testify that 
an exemplar had been taken as part of the booking process, although this 
testimony had the incidental effect of bringing up an earlier arrest on a charge 
not before the court. The testimony was permitted because the handwriting 
evidence was the only evidence that was not susceptible to impeachment with 
respect to the identity of the forger. Similarly, in State v. Daniels,” and in 
Olson,* exemplars taken during the investigation of earlier, unrelated charges, 
but which did not refer to these extraneous charges, were admitted. In each of 
these cases the admission of the exemplars was upheld on appeal. Further, 
State v. McCormack ™ shows that the admission of statements by the accused 
for the limited purpose of serving as handwriting exemplars may be upheld 
even when the exemplar was a confession to an earlier, unrelated crime. 

Admission of a handwriting sample containing evidence of an extraneous 
offense was held to be reversible error in United States v. Turquitt. In that 
case, the accused, testifying in his own defense, was asked on cross- 
examination if he had leased an apartment under a different name, and he 
denied having done so. The prosecution called as a witness the landlady of that 
apartment, who authenticated the lease which was signed with a name other 
than the name of the accused. She further identified the accused as the lessee 
who had signed it. Although the Government argued on appeal that the lease 
evidence was offered to authenticate the accused’s writing and to bolster the 
testimony of the questioned-document examiner who had identified writings of 
the accused, the court of appeals foun? that it was an impermissible attempt to 
impeach the accused with evidence of an alleged crime which had not resulted 
in a conviction. The case is thus distinguishable from those cases cited above, 
in which the limited purpose for offering the writings as handwriting 
exemplars was clearer than it was in Turquitt. 

In United States v. Gray,” an FBI agent testified that the accused was in jail 
when exemplars were obtained from him. Admission of this testimony was held 
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to constitute plain error, requiring reversal. This case may be reconciled with 
the cases cited above because, in those cases, the prison records and statements 
of the accused persons concerning the unrelated investigations and the 
potentially prejudicial information were so intimately associated with the 
handwriting exemplars themselves that they could not have been admitted 
without incidentally disclosing the prejudicial information. In Gray, by 
contrast, reference to the defendant’s incarceration would not have been 
brought to the jury’s attention by the exemplars themselves. These cases, 
regardless of whether or not they have resulted in reversal because of unduly 
prejudicial handwriting exemplar evidence, indicate the great care which the 
prosecution and the trial court must exercise in offering and admitting such 
evidence. 


E. Evidence of Non-Cooperation and Disguise 


As has been noted above in various contexts, obtaining request handwriting 
exemplars, unlike such items of evidence as fingerprints and blood samples, 
requires the active participation of the suspect and is subject to attempts at 
disguise. Both refusal to provide exemplars and disguise, if detected, are 
tactics which are likely to backfire on the accused. In United States v. 
DeSimone, the defendants had contemptuously refused to provide court- 
ordered handwriting exemplars until after the beginning of the trial. Because 
of the resulting delay in conducting the analysis, the Government was excused 
from compliance with a discovery order to provide copies of the reports of the 
analysis. 

A more drastic result of refusal to provide court-ordered exemplars can be 
found in United States v. Ray,™ a criminal contempt case in which the verdict 
and sentence to three-years imprisonment was upheld on appeal. In United 
States v. Holland,® a similar conviction for contempt was reversed on the 
ground that the district court lacked the jurisdiction to issue the order to 
produce exemplars which had given rise to the defendant’s refusal and 
subsequent contempt citation. The jurisdictional issue aside, the court of 
appeals stated that the requirement for the production of handwriting 
exemplars was not a defect in the order. A judgment of civil contempt on 
similar facts was affirmed in United States v. Doe. As noted above, Harden 
makes a similar result possible in military law without the need for the exercise 
of a court’s contempt power. 

Refusal to provide handwriting exemplars has also been turned into 
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damaging evidence of guilty knowledge. In United States v. Nix,°! the trial 
court permitted the prosecutor to comment in argument on the defendant’s 
refusal to provide court-ordered exemplars. The judge further instructed the 
jury that if they found beyond a reasonable doubt that the defendant had failed 
to comply with the order for the production of exemplars, it could draw the 
inference that comparative analysis of the exemplars, had they been produced, 
and the questioned documents in the case would be unfavorable to the 
defendant. The court of appeals found no error in either the argument or the 
jury charge. In People v. Manson,™ the fact that one of the defendants had 
refused to provide exemplars for comparison with the words ““HEALTER [sic] 
SKELTER” written in blood at a murder scene was admitted by the trial court 
as tending to show consciousness of guilt. The admission of evidence of the 
defendant’s refusal was upheld on appeal. Admission of evidence of the 
defendant’s failure or refusal to provide handwriting exemplars has also been 
upheld in Lowery v. State,® State v. Riley, State v. Haze, Beatty v. United 
States, and State v. Case.” 

Disguise, unlike outright refusal, must generally be shown by expert 
testimony, but if adequately established, it tends to be at least as damaging. In 
United States v. Stembridge,™ the defendant objected to a document examiner’s 
testimony that her exemplars were disguised as implying a consciousness of 
guilt. Supporting an inference of the accused’s implied edmission of guilt, it 
was argued, the examiner’s testimony violated the defendant’s privilege against 
self-incrimination. The court of appeals rejected this argument, citing its 
earlier decision in Nix, and it ruled that an attempt to disguise the writing in an 
exemplar is tantamount to a refusal to give an exemplar “for if an accused were 
free to disguise his writing, without any sanctions, exemplars would be 
worthless.” While most questioned-document examiners would probably 
disagree with that sweeping statement, since disguised exemplars are frequent- 
ly very revealing, the court’s reasoning upheld the admission of the examiner’s 
opinion evidence of disguise. 

Similar expert opinion of disguise in request exemplars was admitted in 
United States v. Wolfish,”° a case of some technical as well as legal interest. In 
that case, the questioned document, a death certificate used in an insurance 
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fraud scheme, and the exemplars were in Hebrew and the document examiner 
was from Israel. On appeal, the defendant argued, as had the defendant in 
Stembridge, that the examiner’s testimony regarding disguise amounted to an 
implied testimonial acknowledgment of guilt. This argument was rejected, as it 
had been in Stembridge, and the prosecution’s comment that the disguise was 
further evidence of guilt was considered justified. 

In an extreme case of exemplar disguise backfire, the court in Watkins v. 
State,"! admitted checks which the defendant had already been convicted of 
forging in an earlier case as exemplars in the case at bar. This was a result of 
the examiner’s testimony that the exemplars provided by the defendant were so 
heavily disguised that the forged checks were necessary to provide samples of 
the defendant’s natural handwriting. This case, perhaps more than any other, 
belies the Fifth Circuit’s assertion in Stembridge that disguised exemplars are 
worthless, since the disguise attempted by the defendant proved to be of 
considerable worth to the prosecution. 


IV. CONCLUSION 


The identification of handwriting, unlike other areas of questioned- 
document examination (and of the forensic sciences generally) is something 
laymen constantly do in a crude, unsystematic way. This being the case, most 
people have some concept of how to alter handwriting. However, disguise is 
difficult; and when attempted, it can create a risk of severe tactical 
disadvantages for the defendant at trial. 
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PROPHETS OF REGULATION 
Thomas K. McCraw, Belknap Press of Harvard University Press 


Commander Spence W. Perry, JAGC, USNR 


Over the last decade some of the most important books about the law 
have come from non-lawyers. It is hard to say just why this should be so. It 
may be a matter of the differing perspective which a knowledgeable layman 
from another discipline can bring to the description and analysis of legal 
developments. The phenomenon may be due to the fact that the substance of 
the law has been so broadened—to include economics, political science, 
medicine and other fields—that the substance to be governed has become as 
important to the day-to-day operation of the law as purely legal considerations. 
Whatever the reason, books by such authors appear with increasing frequency 
and the legal profession is the richer for it. 

“Prophets of Regulation” by James McCraw of the Harvard Business School 
faculty, is such a book. Using the careers of four eminent thinkers in the field 
of regulatory policy and practice as points of focus, McCraw gives us a clear 
and fascinating history of American attempts at economic regulation. The four 
foils for his analysis are Charles Francis Adams, Justice Louis D. Brandeis, 
James M. Landis and Alfred E. Kahn. Together, the work of these four men 
spans just over one-hundred years. Their work ranges from the first faltering 
efforts to bring a measure of public control to bear upon the country’s railroads 
just after the Civil War, to deregulation of the airline industry and anti- 
inflation measures in the late 1970’s. Several themes emerge from these four 
careers, which so neatly parallel and demarcate the four stages of American 
regulatory evolution. 

Each new wave of regulatory activity was preceded by an increasing public 
consensus that there were forces at work—economic, scientific, legal—in an 
unregulated area that, left to their own ends, were eroding the country’s 
political well-being and day-to-day quality of life. Imposition of regulation, or 
changes in regulatory philosophy, have consistently been invoked to meet 
these perceived threats. Thus, railroad regulation arose when there was no 
alternative to that mode of transportation and market forces ceased to work, 
securities regulation arose from the moral sump of post-crash Wall Street, and 
airline regulation when it seemed that an unchanneled industry did not offer 
sufficient economic incentives to ensure regularity of service and adequate 
safety standards. 

The degree to which regulatory schemes have been reflective of economic 
reality has determined their success. Thus, antitrust activity against center 
industries (steel, automobiles, chemicals) where vertical integration is sought 
because it is efficient, has been relatively unsuccessful. In peripheral 
businesses, however, where vertical integration has less relevance to efficiency 
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(retailing, light manufacturing) and where forbidden activities are likely to be 
productive for those engaged in them, antitrust activity has had more success, 
at least in terms of successfully prosecuted court cases if not in terms of 
desirable economic effect. Misperceptions of reality can have a deadly effect 
upon regulation. Mr. Justice Brandeis, seeking to curtail “bigness” in 
American business, took careful aim at that one trait and wound up with a 
Federal Trade Commission which was not effective against vertically integrated 
center businesses but which was effective against peripheral firms, usually 
small to medium-sized firms Brandeis was determined to protect. 

Another mis-focus of disastrous proportions arose when regulators failed to 
recognize when the moment in history had passed in which railroads ceased to 
be a monopoly touched with a public interest, and became but one competing 
mode of transport among many. This failure of perception caused the Interstate 
Commerce Commission to continue a utility-mode of regulation that became 
irrelevant to the industry, and which ultimately made a sizable contribution to 
its near-ruin. The reviewer can relate directly to this problem of focus. When I 
was Federal Energy Administration Director of Petroleum Allocation during 
the 1974-75 oil shortage, I was asked by a reporter for the Congressional 
Quarterly what it was like to try to regulate such a variegated-and fluctuating 
field. “It is,” I replied, “like trying to keep an untied blanket on a very fast 
moving horse.” Keeping the field in view requires, as McCraw observes, a 
constant discipline coupled with a willingness to change. 

Another theme that pervades the history of American regulation is the 
search for an effective regulatory mechanism. Charles Francis Adams was 
enamoured of using an aroused public opinion, educated by regulators through 
public hearing and publication, to incite constructive change, whether through 
voluntary compliance by economic forces or by legislation. Activists in the 
early years of the antitrust movement, including Justice Brandeis, sought 
enforcement of regulatory contro! through the courts. James Landis, reflecting 
the evolution of regulatory institutions, sought to employ staff investigations 
and quasi-judicial procedures in the work of the Securities and Exchange 
Commission. Alfred Kahn, an economist by training, (Adams, Brandeis and 
Landis were all lawyers) felt regulatory activity had become an undue captive 
of legal procedure and the adversary system. In his work, first at the New York 
Public Service Commission and later at the Civil Aeronautics Board, Kahn 
sought to devise a procedure (the so-called “generic” proceeding) that 
resembled an academic seminar conducting a search for objective truth 
through the work of colleagues rather than adversaries. To this end, Kahn 
sought to further ease the already relaxed rules governing admissability of 
evidence before regulatory bodies and opened the gates to participation by a 
wider field of participants, with a liberal recognition of the standing of 
potential parties to intervene. 

McCraw does his analysis with care and with a wealth of statistical support. 
His grasp of regulatory legal principles and the political genesis of those 
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legalities is precise and insightful. His summing-up contains some of the most 
clearly stated and thoughtful analysis of American regulation ever written, to 
wit: 


As in so many other aspects of American politics, the fundamental 
controversy underlying the history of regulation has been an on-going 
need to work out the inevitable tradeoffs between the good of the whole 
society on the one hand, and the rights of the individual on the other. In 
regulation, these trade-offs have appeared most clearly as ways of 
relieving the persistent tension between the forces seeking to implement 
economic efficiency for the broad benefit of American society, and those 
dedicated to guaranteeing the observance of legal due process for every 
individual member of that society. On balance . . . it seems clear that the 
concern about legal process has controlled the outcome of regulation more 
often than has the concern about the substance of economic efficiency. In 
economists’ language, this means that the concern for equity has generally 
triumphed over the quest for efficiency. In lawyers’ terms, it means that in 
regulation the judicial model has usually triumphed over the legislative 
and administrative model. . . . More generally, in political terms, it means 
that regulation is best understood as a political settlement undertaken in 
an effort to keep peace within the policy. 


Implicit in McCraw’s approach is a belief (not so fashionable in recent 
historic writing) that individuals, their force of character, personalities, 
training, and foibles still have a profound impact upon the direction of history. 
The author does not attempt biographies of each of the four principals. He 
does, however, in the narrative and through skillfully selected photographs, 
give the reader a clear and unvarnished view of the sense of four men and their 
lives. Adams, a Brahmin aristocrat full of New England’s spirit of uplift and 
education, loved regulation because it gave him a practical way to vent his 
sense of what he deemed to be right and witness its impact upon his time. 
Brandeis sought to use regulation to turn back the clock to the small-scale, 
simple American life remembered from his childhood in Louisville, Kentucky, 
and deemed more desirable than the concentrated form economic activity took 
at the turn of the century; an economic style the desirability of which was 
reinforced for him in his Bosto. practice where he represented primarily 
medium-sized peripheral businesses in antitrust matters aimed at what he 
viewed as predatory “big business.” Landis, devoted to the law to the 
exclusion of personal or family considerations and never at home in the fast- 
buck Wall Street of the Twenties, sought to employ sheer legal brilliance to 
force American finance to cleanse its own house. And finally, Kahn, the 
economic pragmatist, who with wit and warmth clothing the piercing, often 
brutal, aspect of his approach, sought to re-educate a generation of regulators 
and refocus them on the realities they faced and what the possibilities might 
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actually be; above all seeking to have them embrace the notion that, in 
contemporary regulation, “less is often more”. 
. This is a magnificent book. It deserves a place next to the administrative law 
" treatise on any lawyer’s shelf. Read the treatise to find the law. Read McCraw 
~ to understand the political, economic, and human dimension of how it came to 
be. 
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